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 I.  INTRODUCTION

 If men could learn from history, what lessons it might teach 
us! But passion and party blind our eyes, and the light which expe-
rience gives us is a lantern on the stern which shines only on the 
waves behind.

~ Samuel Taylor Coleridge
 Prior to the early twentieth century, development occurred 

with minimal governmental oversight. Cities1 were character-
ized by a mix of uses in a single area, where buildings housed 
both residences and businesses, and neighborhoods hosted a 
variety of uses. As industry expanded and population grew, 
conflicts between the industrial and residential uses arose. The 
toxic fumes, dirt, and noise of industrial operations were unde-
sirable to and negatively impacted residential occupation. As a 
result, cities began to create long-term, community-wide plans 
to regulate the location and types of land uses in a manner that 
facilitated a better quality of life. With this revolution, modern 
comprehensive planning was born.

 To resolve and avoid conflicts between uses, cities aban-
doned mixed-use development and, instead, promoted the 
separation of land uses into single-use districts.2 Accordingly, 
uses were compartmentalized and housing was located in one 
part of the city, while shops and businesses were located in 
another. For the past century, this single-use approach, known 
as Euclidian zoning, has been the dominant strategy in planning 
urban areas.3 As population has increased, however, the prevail-
ing planning strategy is now shifting to mixed-use as a “smart 
growth” strategy to conserve natural resources and reduce envi-
ronmental impacts such as climate change.

 This article first gives the reader a background into the 
planning movement from Euclidian zoning to smart growth 
and then explains how environmental concerns have increased 
the demand for smart growth strategies, including mixed-use. 
The challenges of creating a mixed-use district by introducing 
residential infill into existing urban commercial/industrial areas 
is discussed followed by the suggestions for methods to plan a 
sustainable mixed-use community. Finally, this article encour-
ages using a programmatic approach to conduct environmental 
review of urban residential mixed-use plans.

II.  BACKGROUND: FROM EUCLIDIAN ZONING TO 
SMART GROWTH

Proper planning for future urban growth is important not 
only to the local government but also to developers. As cities 
are charged to act in the best interests of the health, safety, and 
welfare of their citizens, it is in a city’s interest to ensure that new 
development is comprehensively planned and environmentally 
studied. Developers also have an interest in the city’s plans for 

growth because their projects will have greater success if they 
are located in areas that offer sufficient amenities to provide 
residents with a quality standard of living. Further, developers 
may be able to reduce the extensiveness of their own project’s 
environmental review if they can rely on a thorough environ-
mental review of the city’s plan. On the other hand, if planning 
or environmental review is inadequate, both cities and develop-
ers risk legal challenge to their projects.

 A.  Introduction to Planning and Zoning

 “Planning” is a general term for a city’s goals, objectives, 
and policies for the development of land.4 Those goals, objec-
tives, and policies are set forth in a city’s General Plan.5 “Zoning” 
implements a city’s General Plan by creating specific regulations 
applicable to development within a designated area of the city.6 
Generally, zoning divides a city into planning areas to foster the 
growth of a certain function and/or character in such areas, and 
the standards for development in each planning area are tailored 
to further the creation or maintenance of the city’s specific 
goals.7 A city’s zoning code typically consists of two types of 
regulations: (i) development standards, such as building height/
bulk and setbacks;8 and (ii) land use regulations for the types of 
uses permitted, prohibited, or conditionally permitted.9 

 B.  Traditional Euclidian Zoning Separates Uses

 “Euclidian zoning” is the concept of segregating single 
types of permitted and conditionally permitted uses into sepa-
rate districts.10 For example, adjacent to one another may be 
an exclusively residential district, a commercial district, and an 
industrial district. This form of use-based zoning is named after 
the seminal case of Village of Euclid v. Ambler Realty Co., 272 
U.S. 365 (1926) (hereinafter, Euclid).

 In the 1920s, Euclid was its own municipality but was 
effectively a suburb of Cleveland, Ohio.11 The industrial 
development of Cleveland had expanded to the border, and 
somewhat into the village of Euclid.12 In order to protect the 
residents of Euclid from industrial encroachment, the village 
council passed an ordinance prohibiting industrial development 
except where permitted in certain designated or defined areas.13 
The ordinance divided the entire area of the village into six 
classes of use districts. Three classes consisted of height districts 
and four classes consisted of area districts.14

 In Euclid, an owner of a 68-acre tract of land adjoining a 
residential neighborhood sued the village to invalidate the ordi-
nance because the ordinance divided his land into three different 
zones and prescribed varying uses of his land within each zone.15 
The owner argued that “the ordinance attempts to restrict and 
control the lawful uses of [his] land, so as to confiscate and 
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destroy a great part of its value.”16 The United States Supreme 
Court reviewed the decisions of the state courts and found that 
there was a reasonable rationale for regulating local land use and 
zoning. The Court found that there was a direct relationship 
between zoning and the health, safety, and welfare of the pub-
lic.17 The Court further found that the implementation of zon-
ing ordinances in city planning and land use had a positive effect 
on the following: (i) facilitation of police and fire protection; (ii) 
efficient use and maintenance of infrastructure; (iii) prevention 
of congestion and enforcement of traffic laws; (iv) reduction of 
noise impacts to residents; and (v) creation of a safer and more 
favorable environment in which to rear children.18

 This Euclidian approach to local land use planning was 
the most common method of zoning throughout the twentieth 
century.19 Critics of Euclidian zoning, however, assert that 
the spatial separation of land uses inherent in use-based zon-
ing “consum[es] excessive quantities of land,” creates urban 
sprawl,20 and necessitates reliance on vehicular travel to com-
plete daily activities.21 As population has become denser and 
air pollution more severe in recent decades, urban planners are 
turning to alternative methods of zoning to ensure sustainable 
growth.

 C.  Smart Growth Strategies Encourage Proximity of 
Uses

 To meet the demands of growing populations without fur-
thering urban sprawl, city planners and developers are turning to 
smart growth strategies. “Smart growth” is a term generally used 
to describe planning approaches to growth management that 
seek to balance the development of employment and housing 
opportunities within existing infrastructure and public servic-
es.22 Planning approaches such as mixed-use, transit-oriented 
development, and new urbanism are considered smart growth 
strategies.23

1.  Mixed-Use

 In contrast to Euclidian zoning, mixed-used zoning per-
mits multiple types of land uses within a single zoning district.24 
For example, in a mixed-use zoning district, the construction 
and development of a residential apartment building may be 
permitted on a lot located between an office building and a 
restaurant, allowing both residential and commercial uses to 
co-exist in one area. Mixed-uses may also be allowed within 
a single development project, such as a building with flower 
and coffee shops on the ground floor and apartments or offices 
on the floors above. Mixed-use districts or zones are typically 
created either by amending the zoning ordinances of existing 
commercial districts to allow residential uses or by creating a 
residential overlay zone.25 

2.  Transit-Oriented Development Zones

 Transit-oriented development zones are created to maxi-
mize pedestrian access to public transportation.26 With this type 
of smart growth strategy, high-density residential or commercial 
development is zoned for development around a central transit 
station, with lower densities progressively spreading outwards.27 
For example, a rail station may be immediately surrounded by 
multi-storied commercial and residential buildings, transition-

ing to single family residential and industrial facilities located 
farther out from the center of the city.28

 3.  New Urbanism

 “New urbanism” is the concept of creating pedestrian-
friendly metropolitan areas that contain a mix of uses, discernable 
town centers, and public spaces within a cohesive community.29

Some of the key elements of new urbanism are: (i) the creation 
of urban neighborhoods where the activities of daily living and 
access to alternative modes of transportation are within walking 
distance; (ii) development at appropriate densities to prevent 
urban sprawl and to decrease reliance on automobiles; (iii) hous-
ing opportunities for all socio-economic levels; (iv) placement of 
parks and open public spaces throughout the urban area; and (v) 
the creation of graphic architectural and landscape design codes 
that define communities, public spaces, and streets.30

 III.  ENVIRONMENTAL CONCERNS INCREASE  
 DEMAND FOR SMART GROWTH 

 As reducing excessive human impacts on the environment 
has become an American priority, smart growth has emerged as 
a major movement in twenty-first century urban planning.31

The creation of a mixed-use district that puts everyday uses like 
a convenience store, drycleaner, and salon within walking dis-
tance of the home and office decreases the negative externalities 
of using automobiles, e.g., traffic congestion and air pollution.32

As a result, the mixed-use approach to smart growth is experi-
encing a vigorous revival in American metropolitan areas.33

 In California, not only has smart growth become a good 
planning strategy, but it is now also encouraged by the law. The 
California Global Warming Solutions Act of 2006 (“AB 32”) 
requires that the State Air Resources Board adopt regulations that 
will reduce greenhouse gas (“GhG”) emissions to 1990 levels by 
2020.34 AB 32 primarily addresses source emissions from auto-
mobiles by improving technology.35 That alone, however, is not 
enough to fulfill AB 32’s GhG reduction goals.36 To target the 
patterns of human activity that lead to the use of automobiles, in 
2008, California adopted Senate Bill 375 (“SB 375”).37 

 SB 375 promotes significant changes in regional land use 
and transportation planning to further the GhG reduction goals 
of AB 32.38 One of SB 375’s strategies is to promote more com-
pact land use to reduce the frequency and distance of trips made 
by automobiles.39 SB 375 seeks to redirect population growth 
to high density, mixed-use developments that are located around 
mass transit hubs.40 As with transit-oriented development, 
mixed-use development encourages people to drive less, and, in 
theory, reduces GhG emissions.41

 SB 375 calls for action on the part of city planners and 
developers to implement these changes in land use patterns.42

In return, SB 375 provides certain incentives to developers to 
build mixed-use projects, such as relaxed environmental review 
and affordable housing benefits.43 SB 375 also provides public 
agencies with funding incentives to build or improve mass trans-
portation systems.44 

 Given the objectives of SB 375 described above, the bill 
seems to directly oppose Euclidian zoning and urban sprawl, 
instead promoting smart growth zoning strategies. As such, 
smart growth, particularly mixed-use development, is gaining 
popularity as the alternative to Euclidian zoning.
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 IV.  THE CHALLENGES OF CREATING A MIXED-USE 
DISTRICT

 While smart growth is a “smart” idea that should be 
advanced wherever possible, city planners and developers should 
be advised that mixed-use development is not a panacea for all 
the ills of urban sprawl. As discussed earlier, Euclidian zoning 
arose in the early twentieth century in order to prevent the 
negative impacts (or perceived negative impacts) of co-locating 
industrial and residential uses. The United States Supreme 
Court and state courts found at that time that the separation of 
uses creates a better quality of life for residents.

 Today, however, mixed-use development is necessary in 
order to use resources more efficiently to meet the demands of the 
growing population and reduce GhG emissions. Unfortunately, 
the compatibility issues that lead to single-use zoning are resurfac-
ing in this new era of mixed-use. Thus, planners are stuck with 
a dichotomy that must be resolved in order to achieve both the 
goals of environmental responsibility and maintaining a high 
quality of life in an urban setting. Consequently, the task of plan-
ning for the future growth of cities is more difficult than ever.

 A.  Preventing Conflicts Between Land Uses

 Industrial and commercial businesses are vital to a mixed-
use district’s ability to thrive. Retaining existing businesses is 
necessary to meet the goals of SB 375 and smart growth because 
businesses provide an employment base for the new residents of 
the district and sustain the jobs-housing balance. Moreover, pro-
viding employment opportunities in close proximity to residen-
tial uses promotes walking and reduces vehicle miles traveled.

 Despite these benefits of co-location, however, residential uses 
can be incompatible with industrial uses and other commercial 
activities. For example, an industrial facility may emit carcinogens 
or other pollutants harmful to residents, particularly children. 
Businesses may also generate other annoyances, such as noxious 
odors, excessive noise from operations or trucking, or nighttime 
lighting that interferes with sleep. It may be impossible to adjust 
the existing business operations in a manner that is both compatible 
with residential uses and profitable to the same degree.

 Although the residents come into the nuisance by choosing 
to live in the mixed-use district, they often do not realize how 
much the nearby business operations will impact their quality 
of life until they experience it daily and around the clock. As 
a result, residents will complain about the offending activity 
of the business and city officials may cater to the residents to 
obtain their vote or favorable media attention. Consequently, 
the cities can make decisions that interfere with the existing 
uses. For example, cities may require the existing uses to imple-
ment costly mitigation measures in order to reduce the perceived 
adverse effects on new residential developments, particularly 
through conditions of approval for permits to modify or expand 
their facility or operations. Also, where residential opposition is 
strong, an industrial use may be completely denied the permits 
necessary to expand its operations.45

 Some metropolitan areas are already experiencing such 
conflicts between existing industrial uses and residential infill. 
For example, last year, the Los Angeles planning and redevelop-
ment agencies were in heated debate with the city’s politicians 
and developers over the agencies’ recommendation to prohibit 

residential uses in 80% of the currently industrial-zoned land 
downtown.46 The City of Oakland was also under political 
pressure to redevelop its industrial areas with residential uses.47

After allowing residential infill in the less-expensive industrial 
areas, Oakland officials were confronted with greater demand 
to allow the redevelopment of its central waterfront area, which 
had historically been occupied by heavy industrial uses.48 The 
waterfront businesses objected, feeling that residential uses 
would threaten their operations.49 Critics have suggested that 
Oakland’s residential redevelopment “led many potential indus-
trial businesses to set up shop in other cities rather than risk 
a large investment and then get pushed out.”50 In downtown 
Portland, some businesses have even been displaced as a result 
of the increased property values caused by residential infill.51

Businesses were receiving complaints about their activities from 
residents, and, as a result, Portland recognized that it must “walk 
a fine line between encouraging mixed-use development and 
saving the city’s core industries.”52

 This conflict of uses between the residential and com-
mercial/industrial constituents of a community can also lead to 
litigation, which in turn delays residential projects and increases 
the cost of development. For example, in Del Mar Union 
School District v. City of San Diego, Riverside Super. Ct. Case 
No. RIC390673 (2004), the Del Mar Union School District 
brought a challenge under the California Environmental Quality 
Act (“CEQA”) to rescind approval of a project that would place 
biotechnical laboratory facilities within close proximity of 
a planned elementary school.53 The biotechnical laboratory 
facilities were permissible under the master plan for a mixed-use 
project on a 485.5-acre site, which allowed “scientific research 
and development facilities.”54 However, despite the fact that the 
master plan and environmental study had been approved prior 
to the approval of the plans for the construction of the elemen-
tary school, the School District sued the city, asserting that 
the biotechnical facilities were incompatible with the planned 
elementary school due to the facilities’ use of hazardous mate-
rials.55 Although the court did not rule on the incompatibility 
of uses, it found the environmental review to be inadequate for 
other reasons56 and issued a writ of mandate requiring that the 
City rescind the approval of the permit allowing the biotechni-
cal facilities.57 Due to the School District’s opposition to the 
construction of the biotechnical facilities, the facilities were 
never constructed.58 Instead, the lot was re-designated for high-
rise residential condominiums, which resulted in a significant 
reduction in the employment opportunities available within the 
mixed-use development.59

 These examples demonstrate that the business operations 
of a mixed-use development may be negatively impacted by the 
influx of residential uses. To the extent that the businesses are 
no longer profitable or viable, the city may experience industrial 
flight. When residential development invades an area that has 
historically been designated or zoned for commercial and indus-
trial use, businesses may choose to move out of the area rather 
than fight the complaints of residents or modify their facilities 
to accommodate residents.60

 Industrial flight can lead to urban decay, which is the 
deterioration of an urban area when vacated buildings are not 
re-occupied by new businesses. Urban decay not only results 
in blighted urban landscapes, but also a loss of employment, 
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depopulation, and increase in crime. For example, in the 1950s, 
the economic base of Detroit was the car manufacturing indus-
try. After the auto industry began to relocate outside the city, the 
city experienced massive population loss and urban decay.

 In order to create a safe urban residential mixed-use district, 
it is vital that the existing businesses of a community are protected 
from conflicting residential uses that could result in industrial 
flight. Land use compatibility can pose significant challenges to 
cities in planning mixed-use districts, so developers should also be 
aware of the risks of proposing an urban residential infill project 
where incompatible uses are nearby. These challenges, however, 
can be overcome with extensive and cautious planning. 

 B.  Providing an Adequate Mix of Uses and 
Infrastructure

 To be sustainable within its borders, the mixed-use dis-
trict61 must: (i) consist of an adequate variety of uses to serve 
the day-to-day needs of the district’s population; (ii) spatially 
distribute those uses in a manner that facilitates pedestrian 
activity; (iii) provide sidewalks and public transportation; (iv) 
provide infrastructure capacity to support all types of uses at a 
great intensity; and (v) provide sufficient public services.62

 The needs of residential uses are quite different than the 
needs of commercial and industrial uses. As a result, existing 
commercial/industrial areas require a major overhaul when 
residential uses are introduced. Existing business or industrial 
districts usually provide only enough retail uses to support the 
daytime employment base. As such, the mixed-use district must 
provide a variety of employment opportunities, including res-
taurants, markets, retail stores, entertainment activities, parks, 
and libraries within walking distance of residential units, in 
addition to providing easy access to public transportation.63

 The location and spatial relation of the mix of uses must 
also be planned to ensure that the types of uses are distributed in 
a manner that allows for pedestrian access to and from the daily 
activities within the borders of the urban area. Cities will be 
setting themselves up for failure if they allow the development 
market to drive the type and location of the land uses without 
ensuring that specific projects have appropriate relationships 
to the other uses surrounding the proposed sites. A downtown 
composed of only office and high density residential uses will 
not only pose a traffic nightmare, but will also create a poor 
quality of life for those residents who gave up the yards, quiet, 
and convenience of suburbia. On the other hand, if residential 
urban infill is well-planned, city dwellers will enjoy a thriving 
metropolis offering a broad range of activities without ever hav-
ing to waste time behind the wheel.

 Mass transit and pedestrian facilities are the backbone of 
a successful mixed-use district.64 In order to remove vehicles 
from the road, alternative transportation must be quicker than, 
or relatively equal to, driving time, with stops at locations tai-
lored to best serve the mixed-use district. To encourage walking 
between daily activities, streets should be scaled down into walk-
able blocks with sidewalks and crosswalks.

 In planning a sustainable mixed-use district, it is also vital 
to ensure that infrastructure and public services can meet the 
increased demand generated by the introduction of residents. 
The existing infrastructure of the downtown area may not 
have adequate capacity to handle the influx of residential uses. 

Existing infrastructure, such as water, sewage, solid waste dis-
posal, and energy, may need to be improved or new facilities 
built in order to accommodate the residential infill. Similarly, 
demand for public services, such as police and fire protection, 
will increase when residential uses are introduced to the urban 
area. Thus, in planning for residential urban infill and the cre-
ation of mixed-use districts, it is important that cities study and 
address these issues.

 Without any one of the elements listed above, the mixed-
use district cannot function as a self-contained and fully sustain-
able community.65 If a mixed-use district fails, residents will use 
their automobiles to drive out of the district to access those uses 
that are lacking within the district. Not only would such a result 
fall short of the goals of smart growth and SB 375, but it would 
also exacerbate current conditions, with increased commuter 
traffic and air pollution.

 V. PLANNING FOR A SUSTAINABLE MIXED-USE 
COMMUNITY

 Planning for the mixed-use district must be completed 
before a city begins introducing residential uses into existing 
urban commercial centers in order to ensure the compatibility 
of uses, the provision of an adequate mix of uses, and availability 
of public services and infrastructure capacity. Spot-zoning or ad 
hoc residential infill without regard to a project’s relationship 
to the rest of the urban area is likely to result in the failure of 
the district to satisfy smart growth goals. Although undertaking 
advance planning for the mixed-use community approach is 
complex and time-consuming, the dedication of city planners’ 
and developers’ time and resources will ensure that the mixed-
use community will be successful and sustainable.

 In developing the plan for residential infill and the creation 
of a mixed-use downtown, a city should adopt general plan-level 
policies setting forth the city’s goals and vision for the mixed-
use district, new zoning ordinances that permit and regulate the 
location of residential uses, and architectural and design guide-
lines that serve to create a cohesive community character.

 The city’s policies should include definitive plans to supple-
ment public services and undertake the infrastructure improve-
ments necessary to support the mixed-use community. As 
discussed above, an effective public transportation system and 
a pedestrian-friendly environment are hallmarks of a successful 
urban mixed-use community. Accordingly, plans should include 
the development or improvement of transportation alternatives, 
such as light rail or bus, and pedestrian sidewalks, crossings, and 
bridges. Design guidelines that activate human interest at the 
street level where retail uses are located will also enhance the 
pedestrian environment.

 Zoning ordinances may include impact fees on residential 
infill projects to fund the new services and infrastructure. New 
ordinances should also include standards for reviewing and 
approving residential project applications that guide the types 
and locations of uses permitted within the mixed-use com-
munity. Those standards must ensure that a variety of uses are 
provided and spatially distributed to enable walkability between 
daily activities within the borders of the mixed-use district. 
Further, the zoning ordinances should include a methodology 
for analyzing the compatibility of a proposed residential use with 
the existing uses surrounding the site.
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 A tool that cities may wish to consider including in the 
compatibility methodology is the use of a buffer. A buffer area 
is an appropriate and effective means to control the impacts 
from conflicting land uses.66 In Placer Ranch Partners v. County 
of Placer, 91 Cal. App. 4th 1336, 1342-1343 (2001) (hereafter, 
Placer Ranch), the court held that the “[c]ounty acted properly 
in deciding to… require a one-mile buffer between the landfill 
and any residential development.” The court found that, even if 
no other jurisdictions had required such a large buffer between 
a landfill and residential areas and even if “there was no scien-
tific evidence presented that a one-mile buffer was necessary,” 
substantial evidence supported the county’s decision.67 “The 
landfill was an important and valuable county asset,” and “[i]f 
residential areas encroached on that space, its period of useful-
ness might be reduced.”68 As it was, “[r]esidents from more 
than two miles away from the current landfill had complained 
of dust, odors, litter and traffic.”69 Placer County is not alone in 
using buffers to prevent conflicts between existing industrial and 
encroaching residential uses. A 1,000-foot buffer was adopted 
by the City of Chula Vista to separate residential and pollutant-
emitting industrial uses;70 and the Port of San Diego requires a 
1,000-foot buffer to protect the waterfront, which is developed 
with businesses that contribute over 38,000 jobs and nearly $6 
billion annually to the area economy.71

 As shown above, properly planning for a mixed-use dis-
trict is fraught with complexities. Seeking input from both the 
residential development and business communities may help 
city planners find creative solutions in balancing a mix of uses 
while maintaining both a high quality of life for residents and 
profitability for businesses. Once adopted, it is important that 
the mixed-use plan be implemented with care. City planners 
should be aware that the success of the mixed-use community 
is at risk if developers are permitted to stray too much from the 
plan. City planners and developers would further benefit from 
a heightened assessment of the environmental risks associated 
with mixed-use zoning. Such review would help ensure the suc-
cess of residential infill projects and reduce the likelihood that 
city planners and developers would be subject to lawsuits for 
inadequate environmental review.

 VI.  CONDUCTING ADEQUATE ENVIRONMENTAL 
REVIEW OF THE MIXED-USE PLAN

 Once a city’s mixed-use plan is developed, but before it 
is approved, the city must conduct an environmental review of 
the plan to inform decision-makers and the public of the plan’s 
impacts.72 A plan is a “project” that requires environmental 
review under CEQA where it is undertaken or approved by a 
public agency and where it may cause a significant direct, or 
a reasonably foreseeable indirect, environmental impact.73 An 
“environmental impact” is a physical change in the surround-
ings, or a social or economic impact that results in a physical 
change.74 An “impact” includes not only harm to plant and 
animal life but also to the quality of human life.75

 Plans for mixed-use districts typically result in direct 
impacts on the environment through one or all of the follow-
ing: traffic, noise, air quality, public services, park lands, or 
other quality of life issues. It is important to note that mixed-
use districts can also cause socio-economic impacts that result 
in physical impacts on the environment, such as urban decay 

(when the mixed-use development is unsuccessful and industrial 
flight leads to unoccupied, abandoned spaces). With any plan 
for a mixed-use development, all the above listed potential envi-
ronmental impacts should be analyzed and addressed.76

 A.  A PEIR Can Adequately Analyze the Plan

 While an Environmental Impact Report (“EIR”) is typi-
cally used to study the environmental impacts of a specific devel-
opment project,77 a Program Environmental Impact Report 
(“PEIR”) is used to study the impacts of a broadly applicable 
program, plan, or policy.78 If a city creates an urban mixed-use 
plan composed of policies, codes, and/or guidelines for devel-
opment similar to that described above, a PEIR would be the 
appropriate form of environmental review. Later site-specific 
infill projects can then incorporate the analysis of the broad 
issues discussed in the PEIR and focus only on a detailed exami-
nation of the unique effects of the particular project in an EIR or 
less intensive analysis.79 This approach to environmental review 
is called “tiering” because it enables a broad-to-narrow, general-
to-specific review of environmental impacts, thereby avoiding 
repetitive analysis.80

 Not only is a PEIR the most efficient method of studying 
the environmental impacts of a city’s plan for a new residential 
mixed-use community, it may also be the only way to adequately 
analyze and mitigate the cumulative impacts of the residential 
projects proposed in furtherance of the plan. A “cumulative 
impact” occurs when two or more individually minor impacts 
combine to create a collectively significant impact.81 If indi-
vidual residential infill projects prepare only project-specific 
EIRs without the benefit of a PEIR for the area-wide mixed-use 
plan, the impacts of each project that are not significant on their 
own can incrementally compound with other projects’ impacts 
to result in a significant impact.

 For example, if there are 13 residential infill projects pro-
posed for development in the existing urban area, and each one 
only contributes 0.019 to the volume-to-capacity ratio of a road 
segment, where the threshold of significance is 0.02, the project 
EIRs will find no significant impact on traffic. However, added 
together, the projects increase traffic by 0.247, which does exceed 
the threshold of significance. Since the cumulative impacts of 
all projects must be studied and mitigated under CEQA,82 a 
programmatic analysis of the build-out of the mixed-use plan is 
necessary to capture and mitigate such cumulative impacts.

 The issue of the cumulative impacts in the context of urban 
infill was addressed by the courts in 1989 in San Franciscans for 
Reasonable Growth v. City and County of San Francisco, 151 Cal. 
App. 3d 61 (1984). Millions of square feet of office develop-
ment projects were under environmental review by the City and 
County of San Francisco.83 In conducting the environmental 
review for four of the projects, San Francisco only considered 
approximately one-quarter to one-half of the projects in analyz-
ing the overall cumulative impacts of this massive influx of office 
uses.84 The courts rejected this approach and revoked the proj-
ect approvals because the EIR did not include all of the office 
projects currently under environmental review in the downtown 
area.85 Extending the court’s reasoning to urban residential infill 
plans, the cumulative impacts analysis for each project must 
include the impacts of all other anticipated residential projects 
in the mixed-use district.
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 Rather than attempting to take on such an extensive 
analysis in individual EIRs for each project, a city could study 
the impacts of the build-out of the residential mixed-use plan 
in a PEIR. The individual projects could then tier from the 
PEIR and incorporate by reference its findings, thereby satisfy-
ing CEQA’s cumulative impacts requirement. This program-
matic approach is consistent with the CEQA Guidelines,86 
which recognize that, “[w]ith some projects, the only feasible 
mitigation for cumulative impacts may involve the adoption of 
ordinances or regulations rather than the imposition of condi-
tions on a project-by-project basis.”87Accordingly, it is probably 
infeasible to mitigate the cumulative impacts of an area-wide 
mixed-use plan by imposing conditions on each individual 
project. A comprehensive environmental review of the plan itself 
allows for the adoption of universal mitigation measures that 
can more thoroughly and effectively address the impacts, both 
direct and cumulative, of the residential infusion into the area. 
This programmatic approach carries out CEQA’s mandate to 
maximize the mitigation of environmental impacts.88 Therefore, 
programmatic environmental review of the mixed-use plan can 
ensure adequate mitigation of the impacts of creating an urban 
mixed-use district.

 Note that SB 375 adds a chapter to CEQA (Chapter 4.2, 
commencing with Section 21155, to Division 13, of the Public 
Resources Code) that provides certain streamlining measures for 
“Transit Priority Projects,” which are projects that are consistent 
with the goals outlined in SB 375.89 Qualifying projects are 
not required to address either growth-inducing impacts or any 
project-specific or cumulative impacts from light vehicle traffic 
on the regional transportation network.90 However, SB 375’s 
CEQA streamlining measures do not apply to projects that 
conflict with nearby operating industrial uses.91 Thus, even SB 
375 recognizes that while California must transition its urban 
areas to transit-oriented and mixed-use districts, the introduc-
tion of residential infill must be completed in a way that avoids 
unmitigated conflict with the existing industrial and commercial 
land uses of the area.

 B.  Use of Project-Specific EIRs May Be Inadequate

 Failure to conduct programmatic review disposes a mixed-
use project to a potential CEQA challenge for segmentation or 
“piecemealing.”92 The CEQA Guidelines state that a project 
“means the whole of an action.”93 As a result, a development 
proposal must have an accurate project description that includes 
all aspects of the development being considered.94 If individual 
development projects incrementally implement an urban resi-
dential infill plan, i.e., through spot-zoning, without a city first 
undertaking environmental review of the broad-scale impacts 
of the plan, the project EIRs could be determined to be illegal 
segmentation of the mixed-use project.

 Although there is no appellate case law applying the con-
cept of illegal segmentation of project descriptions in the context 
of urban infill mixed-use planning, the legal foundations for the 
argument have been laid. For example, in San Joaquin Raptor/
Wildlife Rescue Center v. County of Stanislaus, 27 Cal. App. 4th 
713, 734-735 (1994), the court held that an EIR prepared for a 
mixed-use development project was inadequate because it failed 
to consider the expansion of a sewer plant that was necessary for 
the project to proceed. 

 This same rationale can be applied to the creation of an 
urban infill mixed-use community. Since multiple individual 
residential projects are necessary to achieve the goals of a mixed-
use plan, approving one individual project at a time results in 
piecemeal creation of the mixed-use community as a whole. 
Accordingly, proceeding with the development of an urban 
mixed-use community through individual developments and 
project-specific EIRs is risky, as the projects could be challenged 
as piecemeal approvals that segment the mixed-use plan.

 VII.  CONCLUSION

 Development of urban mixed-use districts is fraught with 
complexities that are not present with traditional Euclidian 
zoning. While residential infill in existing commercial down-
town areas can advance the goals of SB 375 and achieve smart 
growth, if poorly planned and implemented, the mixed-use 
district may cause the flight of existing businesses and result 
in unoccupied residential units. The most prudent approach 
to creating a mixed-used community is to carefully plan the 
mixed-use district and perform programmatic environmental 
review before approving individual residential infill projects on a 
project-by-project basis. Absent this careful approach, individual 
project approvals are left vulnerable to challenges under CEQA. 
Ensuring that the mixed-use district is self-sufficient and sus-
tainable by thorough planning and strict implementation of the 
city’s planning methodology will benefit all parties - businesses, 
residents, developers, and public agencies alike.
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I.  INTRODUCTION

 The 2008 passage of SB 1399 revised the formerly obscure 
1978 Solar Shade Control Act, California Public Resources 
Code section 25980 et seq. (the “Act”), to deal with a problem 
that one legislative analyst called “a hippie cage match.”1 The 
problem occurs when an environmentally conscious neighbor 
who loves trees lives next door to an environmentally conscious 
neighbor who loves solar panels.2 The stated policy behind the 
Act is that “there are certain situations in which the need for 
widespread use of alternative energy devices, such as solar collec-
tors, requires specific and limited controls on trees and shrubs.”3 
Under the 1978 Act, the owner of a solar energy system was able 
to require some neighboring trees to be trimmed or removed if 
the trees shaded the system beyond specified limits. In 2008, 
the Act was amended to give absolute protection to existing 
trees due in large part to a well-publicized case in Northern 
California.

In general, California state policy is to encourage the 
use of solar energy systems.4 In August, 2004, Governor 
Schwarzenegger announced his Million Solar Roofs Plan.5 
The California plan was dubbed the California Solar Initiative 
(“CSI”) after the enactment of SB 1 in 2006 and is administered 
by the California Public Utilities Commission in collaboration 
with the Energy Commission.6 Under the CSI, the state is 
providing billions of dollars in incentives to install new solar 
energy systems to provide 3000 MW of clean energy and reduce 
the impact of greenhouse gases by 3 million tons.7 Given this 
background, any changes to the Solar Shade Control Act would 
be expected to make it more favorable to solar energy system 
owners. However, the 2008 Act appears to take a step backwards 
instead of moving the state’s alternative energy policy forward.8

II.  BACKGROUND

A. The 1978 Act

In 1978, the Solar Shade Control Act was created to pro-
hibit a property owner from allowing a tree or shrub to be placed 
or to grow on the property subsequent to the installation of a 
solar collector on the property of another if the tree or shrub 
casts a shadow of a specified size on the collector absorption 
area during specified times.9 Shading issues are critical to solar 
energy systems because the systems will operate less efficiently, 
or sometimes not at all, depending on the amount of shade cast 
on the collecting panels. Specifically, section 25982 of the 1978 
Act provided: 

After January 1, 1979, no person owning, or in control 
of a property shall allow a tree or shrub to be placed, 
or, if placed, to grow on such property, subsequent to 
the installation of a solar collector on the property of 

another so as to cast a shadow greater than 10 percent 
of the collector absorption area upon that solar col-
lector surface on the property of another at any one 
time between the hours of 10 a.m. and 2 p.m., local 
standard time; provided, that this section shall not 
apply to specific trees and shrubs which at the time of 
installation of a solar collector or during the remainder 
of that annual solar cycle cast a shadow upon that solar 
collector.

For the purposes of this chapter, the location of a solar 
collector is required to comply with the local build-
ing and setback regulations, and to be set back not 
less than five feet from the property line, and no less 
than 10 feet above the ground. A collector may be less 
than 10 feet in height, only if in addition to the five 
feet setback, the collector is set back three times the 
amount lowered.

 A “solar collector” is any device that transforms solar energy 
into thermal, chemical or electrical energy for purposes such as 
water heating, space heating or cooling, or power generation.10 
Under section 25983 of the 1978 Act, anyone who allowed their 
trees to shade a solar collector in violation of section 25982 and 
who failed to correct the situation after reasonable notice was 
guilty of an infraction for maintaining a public nuisance and 
subject to a fine not to exceed $1,000 for each violation.11 The 
public nuisance aspect of the statute meant that a district or city 
attorney’s assistance was required if an aggrieved solar collector 
owner sought recourse under the 1978 Act. Also, by providing 
that shading of a solar system was a public nuisance, the 1978 
Act arguably evidenced the state’s policy that the entire commu-
nity, and not just the private property owner, had an interest in 
solar energy production.12

Section 25984 of the 1978 Act provided that it did not 
apply to: trees planted, grown, or harvested on timberland or 
on land devoted to the production of commercial agricultural 
crops; or to the replacement of a tree or shrub which had been 
growing prior to the installation of a solar collector and which, 
subsequent to the installation of such solar collector, dies.

Other items provided in the 1978 Act included: the option 
for a governing jurisdiction to exempt itself from the require-
ments of the Act;13 and, a procedure to allow a natural or passive 
solar system that impacts an active solar system to apply for a 
court-reviewed exemption.14

In over 30 years, the law was rarely invoked and there were 
few reported cases.15 In Sher v. Leiderman, 181 C.A. 3d 867 
(1986), the Act was construed to cover only active solar systems 
and not homes with passive solar design. In Zipperer v. County of 
Santa Clara, 133 Cal. App.4th 1013, 35 Cal. Rptr. 3d 487 (6th 
Dist. 2005), the solar system owner lost against the later grown 
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trees because the tree owner was the county that exempted itself 
from the Act. 

B.  Other Solar Access Laws

The rights created under the Solar Shade Control Act are 
different from a solar easement created under the Solar Rights 
Act of 1978. A solar easement is the right to receive sunlight 
across real property of another for a solar energy system.16 A 
solar easement requires an express agreement in writing to be 
effective.17 Civil Code sections 801.5 and 801(18) set forth the 
requirements of a solar easement, which include a description of 
the dimensions of the easement (expressed in measurable terms 
such as angles in degrees or hours of the day) and restrictions on 
vegetation.18 In contrast to a solar easement, the rights created 
under the Act are similar to a negative easement because the con-
sent of the tree owning neighbor is not required.19 Also, under 
the Act, there is no writing required.20 

Other laws that support solar energy include: Civil Code 
§714 which prohibits unreasonable restrictions from covenants, 
conditions, and other documents affecting an interest in 
real property;21 Government Code §65850.5 which prohibits 
unreasonable restrictions from zoning ordinances; Government 
Code §66475.3 which allows state and local jurisdictions to 
require dedicated solar access as part of the Subdivision Map Act 
process; and Health & Safety Code §17959.1 requirements that 
solar energy system permits be approved unless certain findings 
are made.22 

C.  Neighbor Disputes and CSI Incentives

In March, 2008, worldwide television and newspaper out-
lets, as well as internet bloggers, were covering the criminal case 
that led to the 2008 revisions of the Solar Shade Control Act 
due to the uniquely California story of a Prius driving, redwood 
loving couple, Bissett and Treanor, battling an electric car and 
hot tub owning, solar powered family, the Vargases. Bissett and 
Treanor started planting redwood trees in 1996 and planted a 
total of eight trees by 2001.23 In 2001, Mr. Vargas installed solar 
panels to power his entire home and informed his neighbors 
about the Solar Shade Control Act, claiming that the redwoods 
must be trimmed or cut down because they were shading his 
solar panels.24 The dispute was complicated by the fact that the 
neighbors were on the border between the cities of Sunnyvale 
and Santa Clara in Santa Clara County. 

At the heart of the dispute was what the 1978 Act prohib-
ited under section 25982’s language of “[a]fter January 1, 1979, 
no person owning, or in control of a property shall allow a tree 
or shrub to be placed, or, if placed, to grow on such property, sub-
sequent to the installation of a solar collector on the property of 
another…” (emphasis added). In 2005, the Santa Clara County 
deputy district attorney initiated the first prosecution under the 
Act, which resulted in a conviction of Bissett and Treanor requir-
ing them to prune some of the trees.25 The case also addressed 
the 1978 Act’s provision that it did not apply to specific trees 
and shrubs, which at the time of installation of a solar collector 
or during the remainder of that annual solar cycle cast a shadow 
upon that solar collector. Apparently, the Sunnyvale judge did 
not require any cutting of trees that shaded within the year of 
installation but required pruning of later growth on trees that 
caused shading that did not occur at time of installation.26

 Pre-litigation disputes have also been documented in 
Southern California between neighboring businesses, so the 
problem potentially affects all types of properties in the state.27

In Culver City, a business with $5,000 a month electricity bills 
installed solar panels in 2006 at a cost of about $80,000 after 
rebates to reduce its electric bills to zero.28 Then, in 2007, a 
neighbor planted $60,000 worth of palm trees as part of a long 
renovation and the solar owner had to start paying Southern 
California Edison again. City officials are also involved because 
of claims that the landscaping violated the Act and should never 
have been permitted.29 In general, more disputes are likely to 
emerge as more homeowners install solar energy systems.30

 The potential for a million neighbor disputes31 is increased 
due to incentives for property owners to install solar energy 
systems under the California Solar Initiative (CSI). Nearly all 
residential, commercial, government and non-profit customers 
of the state’s three investor-owned electric utilities—Southern 
California Edison (SCE), Pacific Gas & Electric (PG&E) and 
San Diego Gas & Electric (SDG&E)—are eligible for the incen-
tives provided through the CSI for solar systems from 1 kilowatt 
(kW) up to 1 megawatt (MW).32 Customers of municipal 
utilities may also qualify for similar incentives through their 
municipal service provider, such as the Los Angeles Department 
of Water and Power.33 Complete information regarding instal-
lation of solar systems in California can be found on the web 
at: http://www.gosolarcalifornia.ca.gov, and in the California 
Solar Initiative Handbook (CSI Handbook) and the new home 
construction guidelines located at: http://www.gosolarcalifornia.
ca.gov/documents/index.html.

Under the January, 2009 CSI Handbook, and using the 
incentive calculator provided for most residential installations, 
the effect of shading from trees or shrubs on the proposed solar 
system must be described when applying for an incentive.34

In fact, shading is factored into the size of the system as well 
as the potential rebate available under California’s incentive 
programs.35 Another element of the California Solar Initiative 
is the California Energy Commission’s New Solar Homes 
Partnership which provides incentives for new market rate hous-
ing and some affordable housing built within the service areas 
of the four investor-owned utilities (IOUs) in California that 
collect funds to support the program: Pacific Gas & Electric 
Company, Southern California Edison Company, San Diego 
Gas & Electric Company, and Golden State Water Company.36

Incentives available under the New Solar Homes Partnership 
will also be adjusted based on the proposed solar system’s geo-
graphic location, orientation, tilt, shading, and equipment.37

Therefore, when evaluating shading under the CSI as part of the 
incentive application, experienced installers factor in the mature 
height of existing trees and plants. 

III.  2008 REVISIONS TO THE SOLAR SHADE CONTROL 
ACT

A.  Existing Trees and Private Nuisances

After the Sunnyvale case, California State Senator Joe 
Simitian, a Democrat from Palo Alto, introduced SB 1399 
to amend the Solar Shade Control Act and “avoid a million 
neighborhood arguments.”38 SB 1399 was passed with little 
opposition in July, 2008 and became effective in January, 2009 
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(the “2008 Act”). Under the 2008 Act, the owner of property 
where the solar collector is to be installed may provide, prior 
to its installation, a written notice by certified mail containing 
specified information to owners of affected adjacent property.39 
Certain trees and shrubs are exempt under the 2008 Act, includ-
ing trees and shrubs planted prior to the time of the installation 
of a solar collector, trees and shrubs that are subject to a local 
ordinance, or the replacement of trees or shrubs that have been 
growing before the installation of a solar collector and that are 
subsequently removed for the protection of public health, safety, 
or the environment.40 The 2008 Act redefines “solar collector” 
to include not only a device or structure on the roof of a build-
ing, but also a device or structure installed on the ground if it 
cannot be installed on the roof of the building due to specified 
conditions.41 

Section 25982 of the 2008 Act now simply provides:

After the installation of a solar collector, a person own-
ing or in control of another property shall not allow a 
tree or shrub to be placed or, if placed, to grow on that 
property so as to cast a shadow greater than 10 percent 
of the collector absorption area upon that solar collec-
tor surface at any one time between the hours of 10 
a.m. and 2 p.m., local standard time.

The second paragraph in §25982 of the 1978 Act is now 
section 25981(d). Moreover, and importantly for the tree own-
ers in the Sunnyvale case, a new section 25984(a) clearly pro-
vides that the 2008 Act does not apply to a tree or shrub planted 
prior to the installation of a solar collector or any later growth. 
Under the 2008 Act, the language “…or, if placed, to grow on 
that property…” only restricts later planted trees or shrubs.

The 2008 Act excludes a device or structure that is 
“designed and intended to offset more than the building’s elec-
tricity demand.”42 Presumably, solar farms and other wholesale 
generating facilities built by or for the state’s electrical utilities 
would then be exempt and otherwise subject to the utility com-
pany’s siting and permitting requirements. However, it is unclear 
whether a residential or private installation that is designed to 
generate greater capacity and feed the grid or power more than 
one building would be likewise exempted. 

Perhaps most importantly for neighboring property owners, 
the 2008 Act repeals the public nuisance violation and instead 
provides that a tree or shrub maintained in violation of the 2008 
Act is a private nuisance if the person who maintains or permits 
the maintenance of the offending tree or shrub receives a written 
notice from the owner of the affected solar collector requesting 
compliance.43 This important change may make it easier for an 
aggrieved party to seek a civil court remedy because there will be 
no need to get the district attorney’s office involved. However, the 
change also appears to remove a state policy consideration that the 
public at large has an interest in promoting solar energy. 

The 2008 Act also provides that a local ordinance specify-
ing the requirements for tree preservation or solar shade control 
would govern within the jurisdiction that adopted the ordinance 
and continues to provide that the adoption of an exempting 
ordinance does not require an analysis under the California 
Environmental Quality Act (Public Resources Code § 21000 
et seq.).44 Also, a new section 25984(d) provides that the 2008 

Act does not apply to a tree or shrub that is subject to a city or 
county ordinance. For cities and counties with constituents that 
favor either trees or solar, these provisions would appear to allow 
the crafting of local ordinances that reflect more specific policy 
decisions.45 

B.  Solar Collector Installation Notice

Besides changing the nature of the growing trees offense 
from a criminal act to a civil claim, the other important substan-
tive change in the 2008 Act is the addition of a non-mandatory 
notice. The form and timing of the notice is mandatory if it is 
given; however, there is no requirement that any notice be given. 
Specifically, the 2008 Act adds section 25982.1 to the Public 
Resources Code as follows:

 (a) An owner of a building where a solar collector is pro-
posed to be installed may provide written notice by certified 
mail to a person owning property that may be affected by the 
requirements of this chapter prior to the installation of the solar 
collector. If a notice is mailed, the notice shall be mailed no more 
than 60 days prior to installation of the solar collector and shall
read as follows:

 SOLAR SHADE CONTROL NOTICE

Under the Solar Shade Control Act (California 
Public Resources Code §§ 25980 et seq.) a tree or 
shrub cannot cast a shadow greater than 10 percent 
of a solar collector absorption area upon that solar 
collector surface at any one time between the hours 
of 10 a.m. and 2 p.m. local standard time if the 
tree or shrub is placed after installation of a solar 
collector. The owner of the building where a solar 
collector is proposed to be installed is providing this 
written notice to persons owning property that may 
be affected by the requirements of the act no more 
than 60 days prior to the installation of a solar col-
lector. The building owner is providing the follow-
ing information:

Name and address of building owner:

Telephone number of building owner:

Address of building and specific location where 
a solar collector will be installed (including street 
number and name, city/county, ZIP Code, and 
assessor’s book, page, and parcel number):

Installation date of solar collector:

__________________________

Building Owner, Date

 (b) If the owner of the building where a solar collector 
is proposed to be installed provided the notice pursu-
ant to subdivision (a), and the installation date is later 
than the date specified in that notice, the later date 
shall be specified in a subsequent notice to persons 
receiving the initial notice.
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 (c) (1) A transferor of the building where the solar 
collector is installed may provide a record of persons 
receiving the notice pursuant to subdivision (a) to a 
transferee of the building.

 (2) A transferor receiving a notice pursuant to subdivi-
sion (a) may provide the notice to a transferee of the 
property. (emphasis added)

By using the word “may,” this provision of the 2008 Act 
does not actually require one to do anything. Therefore, under 
the 2008 Act, it is unclear whether a failure to give notice exactly 
as set forth in the statute or a failure to give any notice at all has 
any consequences. It is uncertain whether the notice is intended 
simply to fix a point in time for the installation of the solar 
system with regards to later planted trees or if the notice is a 
prerequisite for obtaining a remedy. 

One thing is certain under the 2008 Act. The Sunnyvale 
redwood trees planted before the solar system installation would 
be allowed today to reach the sky even at the expense of shutting 
down solar panels that possibly reduce greenhouse gas emissions 
equal to two or three acres of trees.46 On the other hand, the 
solar panels may not have been installed due to the shading 
problems if CSI incentives were involved. Arguably, either result 
seems contrary to the stated policy of the Act to control trees in 
favor of solar power.

C.  Actions for Existing Owners

What should the owner of an existing solar system do? 
Nothing is clearly required, but a few steps may provide protec-
tion. First, determine whether the jurisdiction has exempted 
itself from the Act or enacted a different set of rules in its place 
and if so, follow them. Next, though not required by the 2008 
Act, it may be prudent to send the notice under the 2008 Act 
and keep the certified mail return receipt with other important 
papers. If property is transferred, give the notice paperwork to 
transferees even though the 2008 Act does not actually require 
it. Finally, if there were existing trees when the system was 
installed, hope they grow very slowly or if the investment war-
rants it, get a solar easement from the neighbor.47 

What should the owner of trees do when the neighbor has 
a solar system or is installing one? Though not required to do 
anything, perhaps a few prudent steps are warranted. Document 
the location and size of any existing trees and send that informa-
tion by certified mail to the neighbor, keeping the return receipt 
with the letter in important papers. If replacing any pre-existing 
trees, document the process for the record. If planting any new 
trees or shrubs, do not plant them in any location where they 
will shade the solar system at any time. 

An option for either side would be to petition the local 
jurisdiction to opt out of the Act’s coverage or to petition the 
State legislature to change the law again. In the Sunnyvale dis-
pute, the losing tree owners reportedly won the “There Ought 
To Be a Law” contest sponsored by Senator Simitian which led 
to the revised Act.48

IV.  FUTURE REVISIONS CONSIDERED

 If the State Legislature truly intended to end possible con-
flicts between adjacent property owners and to advance the poli-

cies of the State of California of promoting alternative energy 
and reducing greenhouse gas emissions, then it did not fully 
accomplish those goals in the revised Act. By specifying stan-
dards for a notice that is not required to be sent, the revised Act 
creates confusion regarding what constitutes compliance and 
even if notice is sent, there is no certainty that any transferees 
of the affected properties will ever know it. Also, by removing 
later growth of existing trees from the purview of the law, the 
State appears to be backing off its promotion of solar energy. If 
Sacramento does intend to continue and expand a policy prefer-
ence for solar energy, then tough political decisions and some 
further changes to the Act may be advised.

 One possible change would be to make the notice require-
ment mandatory and actually useful. For example, a notice 
could be required to be given to the neighboring property owner 
that references the assessor’s parcel numbers for both properties 
and that also is required to be recorded in the county recorder’s 
office. This recording requirement would provide constructive 
notice to all future transferees of both properties and there 
would be no question about when a system went on line for the 
purpose of later planted trees. The recorded notice would also 
provide a publicly accessible way to track the location of solar 
energy systems and an evolving publicly tradable commodity 
known as renewable energy credits.49 The form of the notice 
could specify an expiration date of twenty or thirty years, based 
on the expected life of the system. If the system is removed or 
stops operation, then recording of a termination notice could 
also be required. Such a database could also provide additional 
information for local government planners attempting to under-
stand greenhouse gas emissions and carbon footprints for pur-
poses of AB 32 compliance.50 

 A precedent exists for recording a notice about the loca-
tion of a solar energy system with the 2008 passage of AB 2863 
(Leno), which requires independent solar energy producers 
to record a “Notice of an Independent Solar Energy Producer 
Contract.”51 The notice governs an independent solar energy 
producer contracting for the use or sale of electricity, or the 
lease of a solar energy system, to an entity or person, for use 
in a residence.52 At the request of the California Land Title 
Association (CLTA), AB 2863’s notice requirement specifies 
that it does not constitute a title defect, lien or encumbrance 
against the real property affected.53 CLTA’s early opposition to 
AB 2863’s recording requirement was that the “recorder’s office 
is not intended to be a bulletin board for notices. It is intended 
to be used to impart constructive notice to persons dealing with 
the real property that there exists a claim to a right, title, or 
interest in the real property.”54 Arguably, the ability to generate 
electricity and the right to claim renewable energy credits may 
be potential interests in real property for which constructive 
notice is needed. Also, future owners of properties adjacent to 
solar systems should have some notice of their duty not to plant 
trees. However, whether the recorder’s office should be treated 
as a “bulletin board” is a valid concern that would need careful 
evaluation by the legislature and title industry.  

A potentially more controversial change to the Act would be 
to return to its original purpose of establishing the right of solar 
energy systems to have priority over trees to access sunshine if 
absolutely necessary. The Act could be amended to provide that if 
the only efficient and practical location of a solar system requires 
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the trimming or removal of existing trees on adjacent land, then 
the trees can be trimmed or removed so long as the solar system 
owner pays the costs and replaces any offending trees with trees or 
shrubs that would not grow to interfere with the system. Arborists 
and appraisals could be required to provide a just compensation 
valuation to the tree owners and exemptions could be allowed, 
similar to that provided under section 25986 of the Act. Giving a 
solar system owner the option, at his or her own expense, to trim 
or replace vegetation that interferes with the system’s efficient pro-
duction of electricity is not so extraordinary if one considers how 
utility companies deal with trees that interfere with the transmis-
sion of electricity today. After all, the 1978 Act proclaimed that 
shading a solar energy system was a public nuisance in recognition 
that everyone has an interest in promoting more clean and renew-
able energy. However, the legislature will likely need prodding in 
the form of another serious energy crisis before resorting to any 
further measures. In the meantime, solar systems installers should 
simply avoid the trees.

V.  CONCLUSION

 Historically, public interest in solar energy ebbs and flows 
with the price of electricity and oil. Today, the convergence of 
climate and energy issues is leading to new solutions involv-
ing both trees and solar to prevent or mitigate future crises. 
Further changes to the Solar Shade Control Act could create a 
vigorous, forward looking model that is part of a comprehensive 
and coherent state strategy to reduce greenhouse gas emissions 
by generating clean and efficient solar energy on one million 
unshaded roofs. However, such changes would require tremen-
dous political will and leadership to negotiate the highly charged 
battlefield between trees and solar energy. 
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I. INTRODUCTION

Local governments are adopting green building ordinances 
at an increasing pace. Reasons for doing so vary, but perhaps 
no one reason is more important than climate change. The 
California Air Resources Board (“CARB”) recently noted that 
energy use and related activities of buildings is the second largest 
contributor to California’s greenhouse gas (“GHG”) emissions, 
and almost one-quarter of California’s GHG emissions can be 
attributed to buildings.1 In this light, green buildings play an 
important role in helping California meet its mandate, as pre-
scribed by A.B. 32, the Global Warming Solutions Act of 2006,2 
to reduce the State’s 2020 GHG emissions to 1990 levels.3 For 
instance, CARB anticipates a GHG emissions reduction by 
2020 from green buildings five times greater than reductions 
from proposed land use changes, such as those of S.B. 375.4 

Although Governor Schwarzenegger has signed an executive 
order making green building a state priority,5 the implementa-
tion of green building regulations has, for the time being, fallen 
to local governments. CARB has encouraged local governments 
to raise the bar for building in California by adopting “beyond-
code” green building requirements,6 and at least 27 California 
local governments have done so by enacting green building 
ordinances.7 Although the State plans to provide more guidance 
to local governments through developing and regularly tighten-
ing standards written in the State’s voluntary green building 
requirements,8 many local governments have chosen approaches 
integrating third-party ratings systems. Given the importance of 
green buildings in meeting the State’s GHG emissions numbers, 
as well as other environmental considerations, a closer review of 
how these local governments are integrating third-party rating 
systems into enforceable laws is warranted.

Rather than providing a snapshot of, or endorsing, any one 
local government’s approach to integrating a third-party rating 
system, this article enumerates the variety of implementation 
and enforcement strategies being employed; explores the types 
of implementation and enforcement measures necessary for an 
enforceable ordinance; and discusses legal implications of the 
approaches currently employed. Section II introduces the most 
common third-party rating systems and approaches for adopting 
them into local codes; Section III discusses compliance review 
and consultation prior to construction; Section IV discusses 
enforcement during construction; Section V discusses verifica-
tion and certification procedures after construction; Section 
VI discusses post-construction enforcement; and Section VII 
discusses appeals and exemptions provisions. 

II. LOCAL GREEN BUILDING ORDINANCE 
ADOPTION AND FORMAT

A. General Local Building Ordinance Adoption and 
Amendment Procedures

Local building codes in California are based upon incorpo-
rated building codes that are amended by the local government. 
All local governments are required, at a minimum, to ensure that 
most buildings in that jurisdiction meet the minimum require-
ments of the California Building Standards Code, or Title 24 
(“Title 24”).9 Exceptions permit local governments to change 
and modify Title 24 to establish more restrictive measures upon 
finding that “more restrictive building standards [are] reasonably 
necessary because of local climatic, geological or topographical 
conditions”;10 approve “alternate materials and construction 
standards” provided they meet the intent of Title 24;11 and 
enforce “local use zone requirements, local fire zones, building 
setback . . . and property line requirements.”12 If a local build-
ing ordinance does not meet one of these exceptions, it conflicts 
with Title 24. In addition, any changes by a local government to 
the California Energy Efficiency Standards, which are also a part 
of Title 24,13 must be accompanied by findings that proposed 
energy efficiency measures are cost-effective.14

Adoption of third-party rating systems by local govern-
ments must show that the rating systems meet these require-
ments. As of the writing of this article, there have been no legal 
challenges asserting that a local green building ordinance using a 
third-party rating system was in conflict with Title 24. However, 
such ordinances may be vulnerable to such allegations. For 
instance, an injunction against enforcement of the Albuquerque, 
New Mexico, green building ordinance was granted by a federal 
district court, where the court held in part that third-party rat-
ing system regulations are preempted by federal regulations 
intended to nationalize the heating, ventilation, air conditioning 
and water heating industries.15 

B. Local Green Building Ordinances’ Substantive 
Requirements

This article reviews 18 California local government green 
building ordinances—as in effect at the time of writing—that 
require compliance by private parties and incorporate a third-
party green building rating system.16 The two third-party rating 
systems used, almost exclusively, by California’s local governments 
are the U.S. Green Building Council’s (“USGBC”) Leadership in 
Energy and Environmental Design (“LEED”) rating system, and 
Build It Green’s GreenPoint Rated rating system.
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1. Basic Structure of Third-Party Green Building 
Rating Systems

A number of third-party rating systems have emerged over 
the past decade from a disparate range of interest groups.17 
California local governments typically use the USGBC’s LEED 
rating system for industrial, commercial, and some high-rise 
residential buildings, while Build It Green’s GreenPoint Rated 
system is typically used for single-family, multi-family, and some 
high-rise residential buildings.18 At least one local government, 
the County of San Mateo, is using LEED for Homes as an alter-
native residential green building rating system.19 

The USGBC is a 501(c)(3) non-profit organization estab-
lished in 1993 that is based in Washington, D.C. and has 
approximately seventy regional chapters. Approximately 77,000 
LEED Accredited Professionals (“LEED AP”) are credentialed as 
having an expertise in one or more of the LEED systems based 
upon a written examination.20 Build It Green is also a 501(c)
(3) non-profit organization based in Berkeley, California and 
formed in 2005 by the merger of the Green Resource Center, 
established in 1999, and Bay Area Build It Green, established 
in 2003. The former Bay Area Build It Green was formed by a 
number of local and regionally focused public agencies, build-
ing industry professionals, manufactures, and suppliers, while 
the Green Resource Center was as a joint project of the City 
of Berkeley (“Berkeley”), the Northern California Chapter of 
Architects, Designers and Planners for Social Responsibility, and 
the Sustainable Business Alliance.21 There are approximately 
1,500 GreenPoint Raters credentialed as having an expertise in 
one or more of the GreenPoint Rated systems based upon a writ-
ten examination and a field test.22

Neither LEED nor GreenPoint Rated was developed with 
the stated purpose of incorporation into local ordinances. 
Rather, both LEED and GreenPoint Rated were developed 
with a broader focus of evaluating—and providing recogni-
tion for—buildings that implemented a broadly-conceived 
notion of sustainable design. Within both systems, a build-
ing accumulates points, or credits,23 towards certification 
for implementing green building strategies as diverse as: site 
placement; water conservation; energy usage and conserva-
tion; material reuse; indoor air quality; and innovation in the 
design process.24 As applied outside of the local government 
context, those buildings that meet certain credit thresholds 
within the LEED system, in addition to meeting certain green 
“prerequisites,”25 receive tiered certifications that indicate how 
“green” a building is. The LEED tiers of certification, from 
lowest to highest, are: Certified, Silver, Gold, and Platinum.26 
Within the GreenPoint Rated system, a building is issued a 
GreenPoint Rated number indicating how many points the 
building has accumulated from implementing green building 
strategies.27 So long as the building receives points above a 
threshold, as well as meeting certain required actions,28 it is 
deemed “GreenPoint Rated.”29

In recognition of the possibilities and constraints unique 
to different building types, LEED rating systems have been 
created specifically for: new construction and major renova-
tions; operations and maintenance of existing buildings; tenant 

improvements; core and shell construction; K-12 school spaces; 
retail design and construction; healthcare facilities; homes; and a 
pilot rating system for neighborhood development.30 Similarly, 
GreenPoint Rated rating systems have been created specifi-
cally for new homes; existing homes; and multifamily devel-
opments.31 The product-specific LEED and GreenPoint Rated 
rating systems all utilize the same credit-based accumulation 
approach, though buildings obtain credits at different thresholds 
and through different techniques, depending upon the type of 
development that is the basis for the rating system. Credit levels 
required for each tier of certification—Certified, Silver, Gold, 
and Platinum—also differ between the LEED rating systems.32

The three GreenPoints Rated systems—existing homes, new 
homes, multifamily—each require a total of 50 points for cer-
tification.33 The LEED and GreenPoint Rated systems are also 
regularly updated to reflect changes in green building technol-
ogy. USGBC is currently in the process of updating the LEED 
rating systems and the credentialing system for green building 
professionals.34 

2. LEED Enforcement Mechanisms Independent of the 
Local Ordinance Context

A project sponsor that seeks LEED certification for a 
project first registers the project with the USGBC, typically 
through an online project management system called LEED-
Online that also organizes the project’s submissions for cred-
its.35 In most of the LEED rating systems, the project sponsor 
can then choose one of two certification methods. First, a 
project sponsor can elect to have a Design Review meeting, at 
which time credits will be designated as either “Anticipated” 
or “Denied.”36 Those credits that are designated Anticipated, 
however, are not officially awarded until after construction 
in most of the LEED systems. 37 Second, a project sponsor 
can forego the initial Design Review meeting, and simply 
submit the project for certification in a Combined Design & 
Construction Review. The final review occurs after construc-
tion under either approach, except for core and shell construc-
tion, for which credits may be “pre-certified” during the design 
review.38 Receipts, and other paper-based documentation, are 
submitted to the USGBC through the on-line project manage-
ment program.39 Based upon the paper documentation, cred-
its are either Approved or Denied, and a certification is either 
issued or denied based upon the number of Approved credits 
in the final review.40 A project sponsor may either accept the 
final review credits received and level of certification, if any, or 
appeal the decision within 25 days of the final review.41 The 
project sponsor appeals the denial of specific credits, not the 
failure to be certified.42 If awarded additional credits in the 
appeals process, those credits are added to the other credits 
previously approved, and a certification—if warranted by the 
new credit total—is awarded. 

A site inspection by a USGBC official is not required.43

Registration, project review and certifications costs vary consid-
erably based upon the size of the project.44 A project sponsor is 
not required to have a LEED AP as part of the design team, but 
receives one credit for doing so.45
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3. GreenPoint Rated Enforcement Mechanisms 
Independent of the Local Ordinance Context

A project sponsor seeking a Build It Green GreenPoint 
Rated certificate contracts with a GreenPoint Rater to evaluate 
the project.46 While there is no requirement that he or she do 
so, a GreenPoint Rater typically verifies credits in new construc-
tion through a plan check; supporting documentation review; 
rough inspection; and final inspection.47 The GreenPoint Rater 
then compiles the documentation of the credits earned and 
submits it to Build It Green, which issues a rating certificate.48 
Build It Green audits GreenPoint Raters from time-to-time, but 
does not audit individual projects. It is the responsibility of the 
GreenPoint Rater to maintain the documentation for a project, 
if Build It Green decides to audit a GreenPoint Rater’s certifica-
tions. If a GreenPoint Rater is found to have improperly award-
ed points, a GreenPoint Rater’s certification can be revoked; in 
other words, the enforcement focuses on the Rater, not the proj-
ect.49 The cost of GreenPoint Rater fees is estimated to range 
from $700 - $1,500 for a single-family home, or $3,750-$6,000 
for a thirty-unit subdivision or multifamily project, in addition 
to nominal certification fees from Build It Green.50 

4. Adoption of Third-Party Rating Systems By Local 
Governments

As this brief review of the LEED and GreenPoint Rated 
rating systems illustrates, both systems already possess their own 
implementation, enforcement, and appeals processes. As such, 
integrating the rating systems into local building codes presents 
novel implementation and enforcement issues.

(a) Third-Party Rating System or Equivalent?

California’s local green building ordinances that utilize 
LEED and GreenPoint Rated do so primarily in one of the fol-
lowing ways. 

Some local governments require use of the LEED or 
GreenPoint Rated systems without an alternative rating system. 
For instance, the City of Pleasanton (“Pleasanton”) requires all 
covered projects to meet “a minimum LEED Certified rating.”51 
The City of Pasadena (“Pasadena”) has similarly adopted LEED 
as “the standard for which a project shall be measured as a green 
building.”52 As noted previously, most local governments apply 
LEED to commercial and industrial projects and GreenPoint 
Rated to residential projects, depending upon the scope of proj-
ects covered by the green building ordinance.53

A few local governments require use of LEED and 
GreenPoint Rated, but also permit the use of an “equivalent”—
but unnamed—rating system. The City and County of San 
Francisco (“San Francisco”) ordinance lists three LEED-product 
specific rating systems, and the GreenPoint Rated system as 
those standards that constitute the “performance standards” of 
the green building ordinance, 54 but also states that “a compa-
rable equivalent rating system may be used if approved by the 
Director.”55 LEED and GreenPoint Rated system minimum 
energy performance requirements may also be met with “the 
minimum performance requirements with an alternative equiva-
lent method approved by the Director.”56 The San Francisco 

ordinance does not define an “equivalent.”57 Such “equivalency” 
terminology, while arguably inclusive of third-party rating sys-
tems available, may also be vulnerable to challenges of vagueness 
in light of the numerous rating systems available. 

Similarly, the City of Palo Alto (“Palo Alto”) requires the 
establishment of “standards of compliance,” which includes 
the “green building rating system” to be applied to projects.58

A “green building rating system” is not defined specifically, 
but states that “examples of rating systems include, but are 
not limited to, the LEED and GreenPoint Rated systems.”59

Palo Alto’s compliance standards for private development, 
however, refer only to LEED and GreenPoint Rated sys-
tems.60

One local government has contemplated the potential end 
of a third-party rating system, and replacing the LEED and 
GreenPoint rating systems if such a need arose. The City of Mill 
Valley (“Mill Valley”), while using the LEED and GreenPoint 
Rated systems, reserves the right to “adopt an alternative green 
building rating system” and notes that if the organizations 
that maintain and update the LEED and GreenPoint Rated 
systems cease to exist, “the last published versions of these 
standards shall remain in effect until the City Council adopts a 
replacement.”61

One local government has created its own point-based 
green building system, but which also permits use of the LEED 
system as an alternative. The City of West Hollywood (“West 
Hollywood”) has gone through the novel effort of adopting its 
own rating system, the West Hollywood Green Building Point 
System.62 Project sponsors must obtain a threshold of points 
in the West Hollywood system, in which points are enumer-
ated on a checklist and obtained in a similar fashion to LEED 
or GreenPoint Rated credits.63 Alternatively, those projects 
that “achieve” a LEED Certified rating are exempted from the 
West Hollywood Green Building Point System,64 though West 
Hollywood “encourages participation in our local green building 
program because it is tailored to the opportunities and condi-
tions in our local area.”65 

(b) Versions of Third-Party Rating Systems

LEED and the GreenPoint Rated rating systems are con-
stantly being updated in response to changes in green building 
technologies, such as the 2009 LEED revisions that will change 
the requirements and credit allocations for certification.66 Local 
governments address which version of a third-party rating sys-
tem applies to a project in a variety of ways.

Some local governments specify a specific version of the 
third-party rating system that applies to a project. For instance 
the City of Albany (“Albany”) states that LEED-NC v2.2 applies 
to all new commercial construction, and that LEED-CI v2.0 
applies to all commercial renovations.67 One problem with this 
approach is that it requires the ordinance—or an accompanying 
standards of compliance table—to be continually updated as 
new systems are implemented. For instance, one local govern-
ment that established a green building ordinance in 2004 based 
it upon the then-current version of LEED, which has since been 
updated twice.68 As most of the green building ordinances are 
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only a few years old, they will surely need to address this issue, 
both to update the requirements, and also to add clarity to 
project sponsors.

Other local governments, such as the City of Brisbane 
(“Brisbane”), provides that the green building compliance 
official “shall have the authority” to apply new “guidelines or 
standards” from USGBC or Build It Green, as long as they do 
not conflict with the ordinance.69 Further, specific provisions 
note that certain types of projects shall comply with a certain 
level of LEED or GreenPoint Rated rating “as of the time plans 
are submitted.”70 Other local governments, such as the City 
of Los Angeles (“Los Angeles”), use similar language.71 Other 
local governments specify the “most recent” version,72 or “as 
that Rating System [LEED] may be amended from time to 
time.”73 An issue with these approaches, however, is that LEED 
and Build It Green typically “phase out” their rating systems, 
meaning that there is a window of time in which a project can 
still be registered under the old rating system, even after the 
new version of the rating system is introduced.74 San Francisco 
addresses this issue by stating specific versions of LEED and 
GreenPoint Rated systems that act as the floors for compliance, 
but also states that “more recent” versions of those rating systems 
may be used, “provided the credits and points achieved are as or 
more stringent.”75 

Another approach to this issue is presented by Pleasanton, 
which grants the city the authority to specify the applicable 
LEED rating system applied to a project.76 However, for the 
first six months after the release of any new version of a rating 
system, the applicant “shall be given the choice at the time the 
project is formally submitted to the Planning Department for 
approval with the payment of appropriate fees of using the most 
current version or the version to be superseded.”77 

Other green building ordinances appear to be silent on the 
question of versions, which may lead to uncertainty as to which 
version of the third-party rating system is applicable to a project 
during the intervening period in which more than one version 
is applicable. 

(c) Modifying a Third-Party Rating System to 
Local Policies

Some local governments also take liberties with the LEED 
and GreenPoint Rated checklists, bending them to practical 
and political forces. Both LEED and GreenPoint Rated systems 
have prerequisites, or required actions that all projects must 
take to obtain a certification, but for which project sponsors 
do not receive credits toward certification. Under the LEED 
and GreenPoint Rated systems, all non-prerequisite credits are 
optional—in other words, a project sponsor has the choice of 
which points to pursue in order to reach the level of certifica-
tion sought. 

One of the most common changes is to eliminate the LEED 
prerequisite for building energy commissioning.78 These provi-
sions are especially notable in that energy efficiency is perhaps the 
most important part of green building ordinances’ assistance in 
reducing climate change, but also typically the most expensive. 

Another common change is to require more than the 50 

points otherwise required by Build It Green to be GreenPoint 
Rated. Some local governments require as many as 110 points 
in the GreenPoint Rated system,79 as well as provide heightened 
requirements in each of the GreenPoint Rated sub-categories.80 

Other local governments, such as Pasadena, mandate com-
pliance with a specific LEED requirement—reduction of water 
use by 20% below a standard building—that are otherwise 
optional in the LEED rating system.81 San Francisco has, by far, 
taken the most liberty in altering the LEED and Build It Green 
systems. San Francisco now requires projects—depending on the 
project’s occupancy and size—to meet the requirements of cred-
its such as LEED Water Efficiency Credit 1.1 (50% reduction 
in use of potable water for landscaping); LEED Water Efficiency 
Credit 3.1 (20% reduction in potable water use); and LEED 
Materials and Resources Credit 2.2 (diversion of at least 75% of 
construction debris).82 

Palo Alto reduces the number of GreenPoint credits 
required by 5 points for maintaining a minimum of 75% of 
existing walls, floors and roof of a structure; an additional 5 
points for maintaining 95% of existing walls, floors and roof; 
and 10 additional points for locally-defined historic resources.83

The Town of Windsor (“Windsor”) requires only 20 credits for 
compliance on the LEED-NC scale, which typically requires 28 
points for the basic Certified rating.84

Brisbane adopts the minimum 50 points threshold for a 
residential project to be GreenPoint Rated; however, it also 
reduces the number of points required for energy reduction in 
the GreenPoint Rated system by two-thirds.85

These examples illustrate how local governments are using 
LEED and GreenPoint Rated as the basis for a green building 
ordinance, but are also adding and deleting provisions in light 
of local circumstances. Perhaps most important for project 
sponsors is that these changes minimize one of the purported 
benefits of standardized codes—that they are the same in every 
jurisdiction. Rather, as applied and adopted by California’s local 
governments, the LEED and GreenPoint Rated systems add one 
more layer of complexity to the typical review of building code 
compliance.

III. COMPLIANCE REVIEW AND CONSULTATION 
PRIOR TO CONSTRUCTION

Implementation and enforcement of green building mea-
sures typically begins—as with most building code issues—prior 
to construction. 

A. Pre-Construction Documentation Submitted

Most local governments require submittal of documenta-
tion stating how a project will comply with the requirements 
of the green building ordinance, and specifically the third-party 
rating system, prior to construction. Almost all local govern-
ments require submittal of the relevant LEED or GreenPoint 
Rated checklist. The “checklist” is a form listing all credits avail-
able in the applicable rating system on which the project sponsor 
“checks off ” those points the project will attempt to obtain in 
order to meet its verification or certification requirement. Many 
local governments require incorporation of the checklist into 
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a separate plan sheet submitted with the building plans.86 In 
addition, many local governments, such as the City of Novato 
(“Novato”), also require all building plans to “indicate in the 
general notes or individual detail drawings, where feasible,” the 
measures that will result in compliance with the third-party rat-
ing system.87 Some local governments, such as Pleasanton, also 
require applicable green building worksheets—such as LEED’s 
“letter templates”—required by third-party rating systems that 
calculate how a project meets specific credit requirements.88

For those local governments that use the LEED standard of 
compliance, documentation of project registration with LEED 
is occasionally required, such as in Pasadena.89 In addition, at 
least one local government, the City of Rohnert Park (“Rohnert 
Park”), requires the project sponsor to provide the city access to 
the project’s document submittal through LEED-Online.90 Los 
Angeles, which requires only compliance with LEED but not 
certification, will waive fees for those projects that register with 
LEED-Online, pay fees to USGBC, and conduct the LEED 
Design Review process.91 

By requiring these third-party documentation submittals 
as part of the building plan submittals, local governments are 
requiring that green building techniques are integrated into the 
design process at an early stage. 

B. Role of Green Building Professionals in Pre-
Construction Document Submittals

Local governments also address the role of green building 
professionals—LEED APs and GreenPoint Raters—as well as 
architects and engineers, in assessing, compiling, and taking 
responsibility—and perhaps liability—for the green building 
documentation submitted.

None of the LEED rating systems, outside of the local gov-
ernment context, require a LEED AP to participate in a project. 
Indeed, as noted previously, project sponsors receive one credit for 
including a LEED AP as part of the project team.92 GreenPoint 
Rated does not require a GreenPoint Rater to participate on the 
team prior to or during construction, though it is suggested.93 

Despite the systems’ flexibility on the issue, some local 
governments are now requiring the use of a green building pro-
fessional. For instance, Los Angeles, Mill Valley, and Pasadena 
require projects to hire a LEED AP;94 similarly, Berkeley 
requires project sponsors to meet with a GreenPoint Rater prior 
to submittal of residential projects.95 For projects not certified 
by LEED or GreenPoint Rated, San Francisco requires use of a 
“green building professional of record,” which must be a licensed 
or registered architect or engineer who also is a LEED AP and 
has completed one LEED certified project for LEED projects, 
or is a GreenPoint Rater for residential projects, or otherwise 
contract with a GreenPoint Rater for the project.96 As a number 
of architects and engineers are already LEED APs, meeting such 
mandates may not cause significant additional cost or complex-
ity, though there are far fewer architects and engineers that are 
also GreenPoint Raters.

Local governments that require the use of a green building 
professional typically also require this person to provide some 
form of attestation to the validity of the proposed compliance. 

Some local governments require the LEED AP or GreenPoint 
Rater to sign the building plans,97 while others require more. 
For instance, prior to issuance of a building permit, Mill Valley 
requires either a LEED AP or GreenPoint Rater to “certify 
under penalty of perjury that the Green Building Rating Sheet 
completed for this project accurately corresponds to Green 
Building provisions included in the drawings and specifications 
submitted to the City of Mill Valley with the building permit 
application.”98 Thus far, there is no known litigation explor-
ing the potential liability incurred by such signing statements, 
especially as to whether such statements increase liability for 
architects and engineers who may also act as the LEED AP or 
GreenPoint Rater.

C. Timing of Green Building Document Submittals

All local government green building ordinances reviewed 
require some form of document submittal or a meeting prior 
to construction. Typically, this submittal is at least prior to any 
design review or issuance of a building permit.

Some local governments require submittal of preliminary 
information in conjunction with a discretionary land use entitle-
ment application.99 Brisbane, for instance, requires document 
submittal “in conjunction with” application for “approval of a 
planned development permit, use permit, design review approv-
al, building permit, or other land development entitlement” 
for a covered project.100 Similarly West Hollywood requires a 
“preliminary green building plan” be submitted as part of an 
application for a “discretionary land use or development per-
mit,” but does not require a “final green building plan” until 
“following approval of the land use entitlement after a project 
sponsor receives a land use entitlement.”101 Berkeley requires 
submittal prior to a use permit or administrative use permit for 
residential projects.102

Local governments vary widely on this point, however, as 
others require document submittal upon application for a build-
ing permit;103 the first of either applications for design review or 
a building permit;104 or at both the design review and building 
permit reviews.105 Submittal of documentation at the land use 
entitlement phase has benefits, in that it places green building 
into the design process while the project is still nascent and flex-
ible; however, as building details can change considerably even 
after obtaining a land use entitlement, it is unclear whether such 
early submittal is a best practice, or simply adding another layer 
of procedure.

D. Meetings with Staff

Some local governments require a meeting prior to project 
submittal, though it can usually be waived by the local govern-
ment. Berkeley requires all new residential projects requiring 
a use permit or administrative use permit to meet first with 
a GreenPoint Rater prior to approaching the city with the 
project.106 The City of Cotati (“Cotati”) requires a manda-
tory pre-construction meeting between the contractor, owner, 
GreenPoint Rater, and the city’s building and planning depart-
ment before the city will issue a building permit for a covered 
residential project.107 Pleasanton requires a meeting after sub-
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mission of documents but before its design review hearings, as 
needed.108 Similarly, Rohnert Park requires a meeting, which 
can be waived by the city.109 Windsor requires an initial meet-
ing prior to the building permit plan review process, which can 
be waived such as in the case of subdivisions where units will be 
similar.110 

E. Non-Approval and Re-Submission Guidelines

Only a few local governments explicitly state policies for 
non-approval and re-submission of green building documenta-
tion based upon third-party rating systems.111 Of those that do, 
almost all use language similar to that of Rohnert Park, which 
requires the city to state the reasons why the green building 
documentation was denied or return it to the applicant and 
require additional information.112 The applicant may then re-
apply with new information, or seek an exemption.113 Providing 
a procedure such as this, or referring to more general building 
department procedures for denial and re-submission, is an 
important part of ensuring a green building ordinance provides 
adequate procedural guidance, and safeguards, for project spon-
sors.

F. Consultant Fees

At least two local governments also address whether the city 
may consult with green building consultants and discuss fees 
related thereto.114 Typical of these provisions is that of Brisbane, 
which states that the city “may retain the services of a consultant 
having expertise in green building techniques to review and 
evaluate the material and provide recommendations as to meth-
ods for compliance with the requirements of this chapter. The 
cost of such consultant shall be paid by the applicant.”115 Given 
the technical complexity of some credits in the third-party rating 
systems, building departments will almost certainly need to use 
consultants at some time, and should consider addressing the 
issue in their green building codes.

IV. REVIEW DURING CONSTRUCTION

Once construction is approved and underway, many local 
government green building ordinances are silent as to enforce-
ment during construction. Given that green building measures 
are often impracticable to correct once construction is complete, 
a lack of regulation during construction may lead to either harsh 
remedies upon project completion, or an inability to adequately 
enforce the green building ordinance. Those local governments 
that provide review of green building project implementation 
during construction provide useful strategies for implementa-
tion and enforcement.

A. Enforcement During Construction

Most local governments that review green building imple-
mentation during construction permit the issuance of a stop 
work order on the project until it is brought into compliance. 
The stop work order is typically permitted to apply only to 
that portion not in compliance or to the entire project, at the 
discretion of the local government.116 In addition, some local 
governments permit their staff to hire a consultant to conduct 

the inspection and charge the project sponsor.117 Some local 
governments also permit their staffs to request additional prod-
uct information during construction,118 and permit purchase 
receipts to be submitted in lieu of visual inspections.119 Most 
local governments’ ordinances that address the issue of inspec-
tions during construction require them to be conducted by 
city staff; however, at least one local government delegates this 
responsibility to the LEED AP or GreenPoint Rater associated 
with the project, but who may otherwise verify compliance 
through receipts or photographic documentation.120 This strat-
egy places the LEED AP or GreenPoint Rater in the unusual 
position of enforcing the city’s ordinance but being hired by the 
project sponsor who has hired the green building professional to 
ensure compliance. 

B. Timing of Review

Some local governments also provide specific timelines 
during construction at which compliance with the green build-
ing requirements must be verified. For instance, Cotati requires 
inspection “prior to close-in;”121 Pasadena and Pleasanton 
require inspection at the foundation inspection and fram-
ing inspection;122 while Rohnert Park requires inspection at 
foundation inspection, framing inspection, and any type of 
close-in inspection.123 Perhaps the most comprehensive review 
during construction written into a green building ordinance is 
in Brisbane, which permits inspections “at foundation, fram-
ing, electrical, plumbing, mechanical, and any other required 
inspections.”124 These approaches suggest that one approach to 
implementing green building ordinances during construction is 
simply to incorporate the review into other reviews required by 
the local government.

C. Point Substitution

Point substitution is another important issue that typically 
arises during construction. When a project sponsor submits the 
initial green building documentation, the LEED or GreenPoint 
Rated checklist enumerates the specific credits or points that the 
project intends to obtain. For instance, a new building proceed-
ing in accordance with the LEED-NC v2.2 system may state in 
its initial documentation submitted with the project’s building 
permit that it will obtain both Materials and Resources Credits 
1.1 and 1.2 for maintaining 95% of existing walls, floors and 
roof. However, during construction, it may become clear that 
this is impossible, and only the threshold for Materials and 
Resources Credit 1.1, retaining 75% of existing walls, floors, 
and roof, will be practicable. In such a case, point substitu-
tion is important because it permits the project sponsor to 
seek a different credit—such as Indoor Air Quality Credit 6.1, 
which addresses controllability of lighting—that the project can 
achieve later in construction. More than one local government 
green building ordinance, however, is silent on the issue of point 
substitution.

Of those green building ordinances that do address the issue 
of point substitution, they almost all follow the same procedure. 
In such point substitution procedures, it is the project sponsor’s 
responsibility to request point substitution.125 Typically, the 
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project sponsor must also show that the credit originally sought 
is no longer feasible,126 or that the substituted credit will achieve 
a more favorable result.127 Some local governments require a 
finding that the new credit sought is “superior,” or at least “equal 
to,”128 the original credit sought, though how such a determina-
tion would be made is unclear since all points are equal in the 
LEED and GreenPoints Rated systems. Some local governments 
also require a signature of the LEED AP or GreenPoint Rater 
stating their approval.129 In all ordinances reviewed, the final 
determination of whether to allow substitution rests with the 
local government, and a finding that the substitution will not 
otherwise prevent the project from meeting the green building 
standard prescribed by the ordinance.130 Such point substitu-
tion provisions are important in addressing real-life construction 
problems that necessitate contingencies.

V. VERIFICATION AND CERTIFICATION AFTER 
CONSTRUCTION

Once construction is completed, all local green building 
ordinances require some mechanism by which the project spon-
sor must show that the project has been built in accordance with 
the green building requirements.

A. Verification and Certification Documentation 
Submitted

One of the central questions with integrating third-party 
rating systems into local government codes is whether the proj-
ect must be “certified” in accordance with the requirements of 
the third-party rating system, or if the project must only “verify” 
that it has met the requirements of that third-party rating sys-
tem, as it may have been amended by the local government. 
Local governments vary widely on their approaches to this 
question. 

Some local governments, such as Albany, require LEED 
and GreenPoint Rated certification only for larger projects, but 
allow smaller projects to show compliance only at the plan check 
phase without certification.131 

Some local governments that use the LEED and GreenPoint 
Rated systems explicitly state that certification is not required;132 
rather, as in Los Angeles, the project is required to “meet[] the 
intent of criteria” for a specified level of third-party certifica-
tion.133 However, many of those local governments that do not 
require LEED or GreenPoint Rated certification, such as Los 
Angeles and the City of Livermore (“Livermore”), also substan-
tially reduce the verification procedures required for a project 
that does obtain certification.134

Cotati requires GreenPoint Rated certification.135 Palo Alto 
and Rohnert Park require LEED or GreenPoint Rated certifica-
tion for a sub-set of larger projects, while the County of San 
Mateo requires LEED or GreenPoint Rated certification for its 
covered projects.136 

One issue surrounding verification and certifications is 
whether certification under the LEED and GreenPoint Rated 
systems increases compliance costs that do not result in envi-
ronmental benefits. Also, LEED and GreenPoint Rated systems 
sometimes experience backlogs in their processing times, which 

could inordinately delay project approval while the local gov-
ernment awaits the third-party certification. At the same time, 
certification by LEED and GreenPoint Rated does provide a 
project sponsor a “safe harbor”—definitive proof of compliance 
with the third-party rating system performance standards that 
local governments typically require, which may be useful not 
only in satisfying the city’s requirements, but also satisfying the 
project’s investors that a future enforcement action does not 
loom over the project. 

B. Timing of Verification and Certification

Almost all local governments withhold final building 
approval, final inspection, or issuance of a final certificate of 
occupancy until the required verification or certification is 
provided.137 San Francisco and the County of San Mateo also 
permit the issuance of a temporary certificate of occupancy until 
such time as verification or certification occurs.138 

In Palo Alto, one year after approval of final building 
inspection, the project sponsor or current owner must submit 
documents detailing compliance with the operation, efficiency, 
and conservation-related credits from the approved third-party 
checklist.139 For residential projects, project sponsors initiating 
projects within the first two years of the Palo Alto ordinance 
may show an interim compliance effort, in which 75% of the 
minimum total GreenPoints are awarded prior to final inspec-
tion, and adequate checklist points are outlined to show at least 
90% of the GreenPoints required will be achieved no later than 
one year after final inspection.140 

In Pleasanton, compliance may occur in up to three stages: 
first, prior to issuance of final certificate of occupancy, a project 
sponsor must submit documents and a letter from the project 
architect or project contractor that certifies the building has 
been constructed in accordance with the initial green building 
checklist.141 After one year, the project sponsor must submit 
documents detailing “conformance with the operation, effi-
ciency, and conservation related credits from the permitting 
documents.”142 After 5 years of occupancy, the city “may” again 
require documents detailing the same information required after 
one year.143 While such mechanisms do ensure ongoing opera-
tion of the building in accordance with green mandates, they 
also create uncertainty for a project’s sponsors and investors well 
beyond construction and occupancy of a building. 

C. Role of Green Building Professionals

Who takes responsibility—and potentially liability—for 
verification is a potentially complicated matter. This issue arises 
where a project does not seek certification, but the applicable 
green building ordinance requires a project to meet the “equiva-
lent” standards, as in San Francisco, or the “intent” of the LEED 
criteria, as in Los Angeles.

In San Francisco, the green building professional must 
“verify that, to the best of my knowledge, the above referenced 
project has been constructed to substantially comply with the 
green building requirements….”144 Los Angeles requires a dec-
laration that the LEED AP “has reviewed the plans to ensure 
that the project meets” the applicable LEED standard.145 Mill 
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Valley also requires the LEED AP or GreenPoint Rater to “cer-
tify under penalty of perjury that all the construction measures 
and materials corresponding to the submitted and approved 
Green Building Rating sheet have been properly installed 
according to the requirements of the Mill Valley Green Building 
Program.”146

Los Angeles also requires the architect of record to declare 
that he or she “will design [the project] to meet” the applicable 
LEED standard.147 For smaller projects, Rohnert Park requires 
the “design professional or architect/engineer of record” to cer-
tify compliance with projects that must meet a LEED equiva-
lent.148 

Those provisions that rely upon LEED APs or GreenPoint 
Raters to verify or certify results may be placing an inordinate 
degree of accountability on those professionals whose experi-
ence, training, and testing may not prepare them for such a role. 
It is also unclear how many LEED APs or GreenPoint Raters are 
carrying professional insurance policies—such as an errors and 
omissions policy—or whether the errors and omissions policies 
of architects or engineers would apply to certification or veri-
fication of green building third-party rating systems. This has 
been a concern of the American Institute of Architects, which 
has sought to inform its members of such potential liability 
issues.149 

This issue appears especially acute for GreenPoint Raters, 
who are also governed by a code of ethics.150 This code provides, 
in part, “Raters shall avoid conflicts of interest or activities that 
compromise, or appear to compromise, professional indepen-
dence, objectivity, or rating integrity.”151 GreenPoint Raters are 
bound by this requirement of objectivity, yet their contractual 
obligations are to the private party developer. GreenPoint Raters 
are also expected to maintain a quasi-team member role; as the 
GreenPoint Rater’s manual states, “Build It Green encourages 
you [the GreenPoint Rater] and your clients to treat the veri-
fication process as a partnership-building and learning process 
rather than just enforcement of program requirements. You [the 
GreenPoint Rater] are your client’s ally for quality control.”152 
These conflicting roles as both “ally” in compliance and “objec-
tive” verifying or certifying agent place the GreenPoint Rater 
in a potentially vulnerable position should a project fail to be 
verified under the GreenPoint Rated system.

In addition, those local governments relying on LEED APs 
will soon face another obstacle: the Green Building Certification 
Institute, which manages the LEED accreditation process, is 
changing the LEED AP credentialing system in Spring, 2009. 
The LEED AP designation will be grandfathered and replaced 
with a new tiered-system of LEED-trained professionals to 
reflect specializations and experience, and ordinances will need 
to reflect these changes.153 Local ordinances relying on LEED 
APs will need to revise their ordinances to address these new des-
ignations, as well as the grandfathered LEED AP designation.

VI. ENFORCEMENT

This section reviews the enforcement mechanisms for 
failure to comply with green building ordinances. No one local 
government can employ all these approaches, but a review of the 

range of enforcement strategies is useful in considering the vari-
ety of options, especially in light of the often limited resources 
available for enforcement and in seeking to maintain ordinances 
fair to project sponsors.

A. Integration of Green Building Requirements Into 
Conditions of Approval

Those local governments that require submission of green 
building documents prior to discretionary land use entitle-
ments often require that compliance with the green building 
documents submitted as part of an application packet—such as 
checklists—become conditions of approval.154 This approach 
subjects a project failing to comply with the green building 
requirements to losing its discretionary entitlement. While this 
approach has appeal in that it provides a strong enforcement 
mechanism for the local government, it is unclear whether this is 
a best practice. Building details—such as the type of heating and 
air conditioning system used or the type of landscaping used—
may not be finalized until well after a land use entitlement is 
obtained, and thus a project sponsor may need to change the 
manner in which it meets the green building requirements long 
after obtaining a land use entitlement but before submitting 
for a building permit. Local governments incorporating green 
building documents into conditions of approval may also con-
sider point substitution provisions to ensure that project spon-
sors do not have to amend their land use entitlements simply 
because their approach to meeting the green building standard 
changes between the time of obtaining a land use entitlement 
and submitting a building permit. 

B. Good Faith Effort Provisions

A few green building ordinances permit those who have 
otherwise failed to meet the requirements of the green building 
ordinance to show a good faith effort to comply.155 

Pasadena and Pleasanton use identical language, stating that 
the local government may make a “case-by-case” determination 
whether the applicant has made a good faith effort at compli-
ance, considering “the availability of markets for materials to 
be recycled, the availability of green building materials and 
technologies, and the documented efforts of the applicant to 
comply.”156 

Palo Alto requires a project sponsor to request a finding 
of a good faith effort to comply, which is determined for “each 
item” on the previously approved checklist. Good faith effort is 
found on any given item when: (a) the cost for providing green 
building documentation or assuring compliance is dispropor-
tionate to the overall cost of the project; (b) the green building 
materials and technologies on the green building checklist are no 
longer available or not yet commercially available; or (c) at least 
80% of the required green point credits have been achieved, and 
measures are in place to assure full compliance not later than one 
year after approval of the final building inspection.157

Rohnert Park permits a finding of good faith effort to com-
ply, on an item-by-item basis where: (a) the cost for providing 
green building documentation is disproportionate, or “more 
than 2.5 percent of the total construction cost,” to the overall 
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cost of the project; or (b) where green building materials and 
technologies on the green building project checklist are no lon-
ger available or not yet commercially available.158 

These good faith effort provisions provide local govern-
ments considerable discretion. Applied too liberally, these 
policies could subsume attempts at compliance, while applied 
too strictly, these policies could eliminate a necessary release 
from an otherwise harsh remedy where compliance is otherwise 
impracticable.

C. Equivalent Alternative Measures Provisions

Some local governments also require buildings that do not 
comply with the green building ordinance to provide equivalent 
alternative measures.159 

In Pleasanton, Windsor, and Livermore, if the cities find 
there is not a good faith effort to comply, they may require 
additional reasonable green building measures. Each city enu-
merates the same examples as including, but not limited to, 
landscaping the covered project to decrease water and energy 
consumption; use of energy efficient fixtures, including the use 
of energy efficient light bulbs; and education of the building’s 
occupants and owners regarding on-going energy and resource 
savings techniques.160 

Rohnert Park and Pasadena also permit the city to imple-
ment equivalent alternative measures if the city finds that there 
is not a good faith effort to comply.161  

D. Nuisance Enforcement 

At least one local government explicitly states that build-
ings not complying with a green building ordinance constitute a 
nuisance,162 and other local governments incorporate other sec-
tions of their code addressing nuisance abatement as enforcement 
mechanisms.163 While nuisance provides a local government a 
broad range of enforcement options, the actual implementation 
of nuisance enforcement—either through injunction or abate-
ment procedures—may be unwieldy and expensive for local 
governments with regard to green building procedures, as well as 
unduly burdensome on project sponsors. Abatement procedures 
are more typically used in regulating unsafe buildings, such 
as those with fire and life safety violations.164 Local govern-
ments relying on nuisance or nuisance abatement procedures as 
enforcement mechanisms may wish to consider revising these 
sections to explicitly reference green building implementation.

E. Civil Fines, Bonds, and Fees

Some local governments quantify civil fines for non-
compliance with the green building ordinance, such as Rohnert 
Park, at a minimum of $1,000,165 while others refer to admin-
istrative remedies sections of their municipal code that permit 
civil penalties up to $100,000.166 

Some local government’s green building ordinances also 
specify that in any civil enforcement action, such as injunctive 
relief, the local government may recover its attorney fees from 
a project sponsor that has violated the green building ordi-
nance.167 

Mill Valley will issue a temporary occupancy permit for 60 

days prior to completion if a security deposit equal to a percent-
age of the building permit valuation (1% for residential; 5% for 
commercial and mixed-use) is provided. After sixty days, a $500 
per day fee incurs when a project is not completed.168

For projects that, at the time of submission, it appears 
will not meet Livermore’s green building requirements, the city 
requires payment of a performance security in the amount of 
$2 per square foot for a residential project, with a minimum of 
$3,000 and a maximum of $10,000 security per unit.169 For 
commercial projects, Livermore requires performance security 
in the amount of $2.00 per gross square foot, with a minimum 
security of $10,000 and a maximum security of $100,000.170 

The County of San Mateo permits temporary occupancy of 
a building, even where the required green building certification 
is not provided, so long as a $5,000 Certificate of Deposit Surety 
guarantees compliance.171 

These bond provisions are of note in light of Washington 
D.C.’s green building ordinance, which requires a performance 
bond of 2-4 percent of the total construction cost, depending 
on the size of the building, but which is, in no case, more than 
$3 million. The Washington D.C. bond is forfeited into a green 
building fund operated by the city if the project fails to meet 
the required green building standard.172 The surety industry 
has expressed significant concern over this provision, including 
that the requirement does not properly use the concept of a per-
formance bond.173 The use of bonds in the capacities outlined 
above may cause related concerns, as implemented, and espe-
cially in cases where a forfeited bond goes to a city-controlled 
fund, rather to enabling compliance of the building.

VII. APPEALS AND EXEMPTIONS

Also of importance to enforcing green building ordinances 
are the appeals, waiver, and exemption provisions.

A. Appeals Process

Local governments that address appeals in their green 
building ordinances provide an almost identical process for dis-
cretionary decisions implementing green building ordinances. 
In general, this process includes: a 10-15 day appeal period after 
the initial administrative discretionary decision; 10-15 days for 
response from an administrative officer, such as a city manager 
or the Planning Commission; 10-15 days to appeal that admin-
istrative appeal to a city council or county board of supervisors; 
and typically a limited time frame for hearing before the city 
council or board of supervisors, such as 45 days.174 None of 
the ordinance-based appeals processes explicitly discusses the 
relation between these appeals processes and the LEED and 
GreenPoint Rated appeals processes.

B. Waiver and Exemptions

Exemptions from the green building ordinances address 
a wide variety of issues, most commonly infeasibility.175 For 
instance, in Rohnert Park, infeasibility can occur for one of four 
enumerated reasons: lack of available or affordable consulting; 
lack of commercially available green building materials and tech-
nology; a conflict with the compatibility requirement of Title 
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24; or the compliance standards do not include enough green 
building measures compatible with the project.176 However, the 
exemption in Rohnert Park, as with most other local govern-
ments, is only for the compliance threshold excepting the points 
shown to be exempted, and the project sponsor must meet the 
requirement for the maximum number of points feasible.177 
Similarly, where a hardship requiring exemption is asserted, the 
project sponsor typically must assert it at the beginning of the 
project when the green building checklist is submitted.178

An important exemption issue is that of historic resources. 
Neither LEED nor GreenPoints Rated discuss the question out-
right, though LEED provides credits for retaining portions of an 
existing structure.179 As a threshold question, in the local green 
building ordinances, there is the issue of how to define an his-
torical resource. San Francisco defines that term as it is used in 
the California Environmental Quality Act;180 while Pleasanton 
defines an historical resource as “any building or structure listed 
on or eligible for listing on a national, state or local register or 
listing of historic resources.”181 

Based upon such representatively disparate definitions, local 
governments then take very different approaches to historical 
resources and green building. For instance, some local gov-
ernments exempt historic resources from the green building 
ordinance outright.182 Los Altos requires “clear and convincing 
evidence” that application of the green building regulations would 
harm the architectural and historic integrity of a building.183 

Los Angeles exempts historical resources where application 
of the green building ordinance would conflict with Secretary of 
Interior Standards for the Treatment of Historic Properties.184 
In such a case, to obtain the exemption, the LEED AP “shall 
assert in writing that the Project has incorporated all other rea-
sonable measures to achieve LEED compliance, while avoiding 
adverse impacts to the Historic Resource’s character-defining 
features.”185 

San Francisco has enacted an elaborate system by which 
project sponsors receive LEED credit reductions for saving 
architectural features—even such baroque elements as car-
touches, corbels, and quoins186—and also requires additional 
LEED credits or GreenPoints when an historical resource is 
demolished.187 These historic preservation exemption efforts 
represent—at best—a détente between those intent on measures 
reducing climate change and those intent on architectural pres-
ervation. They also illustrate how exemptions are as often based 
upon local political and aesthetic considerations as achieving 
environmental benefits.

VIII. CONCLUSION

No one ordinance reviewed for this article contained all 
of the provisions discussed. As this first wave of green build-
ing ordinances is revised in the coming years—and as other 
local governments draft similar ordinances—a more refined 
approach to enforcement issues will emerge. Such refinement 
is greatly needed to minimize potential conflicts and litigation, 
such as that which recently arose in Maryland when a project 
failed to meet the required third-party certification standard 
necessary to obtain over $600,000 in tax credits.188 Enforcing 

third-party rating systems will become even more complex if, 
as the California Building Standards Commission anticipates, 
it will adopt a mandatory code in 2011 instituting minimum 
environmental performance standards for all occupancies.189

Local governments will need to consistently track changes in 
the third-party rating systems, as well as state and federal laws, 
to ensure that their ordinances continue to be enforceable as 
written, and provide adequate and knowable procedures for 
project sponsors. 
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CAL., ORDINANCE CODE § 19.20.060(B)(1)(b).

87 CITY OF NOVATO, CAL., MUNICIPAL CODE § 4-13.4(A)-(B); 
see also CITY OF MILL VALLEY STANDARDS OF COMPLIANCE 
at 3; CITY OF PLEASANTON, CAL., MUNICIPAL CODE § 
17.50.050(b); TOWN OF WINDSOR, CAL., MUNICIPAL 
CODE § 7-5-130(c); CITY OF WEST HOLLYWOOD, CAL., 
MUNICIPAL CODE § 19.20.060(B)(1)(b).

88 CITY OF PLEASANTON, CAL., MUNICIPAL CODE § 
17.50.050(A)(2); see also CITY OF ROHNERT PARK, CAL., 
MUNICIPAL CODE § 14.50.050(A)(2). 

89 CITY OF PASADENA, CAL., MUNICIPAL CODE § 14.90.050(A)
(1); see also CITY OF WEST HOLLYWOOD, CAL., MUNICIPAL 
CODE § 19.20.060(B)(3)(b)(1)-(3); see also WEHO GREEN 
BUILDING MANUAL at 14.

90 CITY OF ROHNERT PARK, CAL., STANDARDS OF COMPLIANCE 
§ 3(b).

91 CITY OF LOS ANGELES, CAL., MUNICIPAL CODE § 16.10(d)
(1)-(2).

92 See LEED-NC v2.2 Checklist, Innovation and Design 
Credit 2.

93 GREENPOINT RATER MANUAL at 6-7.
94 CITY OF LOS ANGELES, CAL., MUNICIPAL CODE § 16.10(D)

(2)(b); CITY OF MILL VALLEY STANDARDS OF COMPLIANCE 
at 3; CITY OF PASADENA, CAL., MUNICIPAL CODE § 
14.90.050(A)(1).

95 CITY OF BERKELEY, CAL., BERKELEY’S BEST BUILDERS 
CONSULTATION.

96 S.F. AB-083 at 4.
97 CITY OF COTATI, CAL., SUSTAINABLE BUILDING PROGRAM, 

REQUIREMENTS at 1; CITY OF LOS ANGELES, CAL., 
MUNICIPAL CODE § 16.10(D)(2)(c); CITY OF PASADENA, 
CAL., MUNICIPAL CODE § 14.90.050(A)(2). 

98 CITY OF MILL VALLEY, COMPLIANCE FORM, available at 
http://www.cityofmillvalley.org/Index.aspx?page=948.

99 CITY OF LIVERMORE, CAL., MUNICIPAL CODE § 15.76.050(A) 
(prior to acceptance of site plan or conditional use permit 

for construction of a new building); CITY OF PALO ALTO, 
CAL., MUNICIPAL CODE § 18.44.060(b)(2).

100 CITY OF BRISBANE, CAL., MUNICIPAL CODE § 
15.80.060(A).

101 CITY OF WEST HOLLYWOOD, CAL., MUNICIPAL CODE § 
19.20.060(B)(1)(a)-(b).

102 CITY OF BERKELEY, CAL., BERKELEY’S BEST BUILDERS

CONSULTATION. 
103 CITY OF COTATI, CAL., SUSTAINABLE BUILDING PROGRAM, 

REQUIREMENTS at 1; CITY OF MILL VALLEY, STANDARDS

OF COMPLIANCE at 3; S.F. AB-083 at 3; CITY OF PALO

ALTO, CAL., MUNICIPAL CODE § 18.44.060(b)(3); CITY

OF PASADENA, CAL., MUNICIPAL CODE § 14.90.050(A)
(2); TOWN OF WINDSOR, CAL., MUNICIPAL CODE § 7-5-
135(c).

104 CITY OF ROHNERT PARK, CAL., MUNICIPAL CODE § 
14.50.050(A).

105 CITY OF NOVATO, CAL., MUNICIPAL CODE § 4-13.4(A)-
(B); CITY OF PLEASANTON, CAL., MUNICIPAL CODE § 
17.50.050(a)-(b).

106 CITY OF BERKELEY, CAL., BERKELEY’S BEST BUILDERS

CONSULTATION.
107 CITY OF COTATI, CAL., SUSTAINABLE BUILDING PROGRAM, 

REQUIREMENTS at 1.
108 CITY OF PLEASANTON, CAL., MUNICIPAL CODE § 

17.50.050(c).
109 CITY OF ROHNERT PARK, CAL., MUNICIPAL CODE § 

14.50.060(A).
110 TOWN OF WINDSOR, CAL., MUNICIPAL CODE § 7-5-

140(g).
111 CITY OF PLEASANTON, CAL., MUNICIPAL CODE § 

17.50.060(b)(1)-(2) (2006); TOWN OF WINDSOR, CAL., 
MUNICIPAL CODE § 7-5-135.

112 CITY OF ROHNERT PARK, CAL., MUNICIPAL CODE

§14.50.060(C).
113 Id. § 14.50.060(D).
114 CITY OF BRISBANE, CAL., MUNICIPAL CODE § 15.80.060(B); 

S.F. AB-083 at 5-6. 
115 CITY OF BRISBANE, CAL., MUNICIPAL CODE § 

15.80.060(B).
116 Id.; CITY OF LIVERMORE, CAL., MUNICIPAL CODE § 

15.76.070(B); CITY OF PALO ALTO, CAL., MUNICIPAL

CODE § 18.44.060(b)(7); CITY OF PASADENA, CAL., 
MUNICIPAL CODE § 14.90.070(A); CITY OF PLEASANTON, 
CAL., MUNICIPAL CODE § 17.50.070(a); CITY OF ROHNERT

PARK, CAL., MUNICIPAL CODE § 14.50.075(B); TOWN OF

WINDSOR, CAL., MUNICIPAL CODE § 7-5-140(a).
117 CITY OF BRISBANE, CAL., MUNICIPAL CODE § 

15.80.080(B).
118 Id.
119 CITY OF LIVERMORE, CAL., MUNICIPAL CODE § 

15.76.070(B); TOWN OF WINDSOR, CAL., MUNICIPAL

CODE § 7-5-140(a). 
120 CITY OF MILL VALLEY, STANDARDS OF COMPLIANCE at 4.
121 CITY OF COTATI, CAL., SUSTAINABLE BUILDING PROGRAM, 

REQUIREMENTS at 1.
122 CITY OF PASADENA, CAL., MUNICIPAL CODE § 
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14.90.060(B); CITY OF PLEASANTON, CAL., MUNICIPAL 
CODE § 17.50.070(a).

123 CITY OF ROHNERT PARK, CAL., STANDARDS OF COMPLIANCE 
§ 3(a).

124 CITY OF BRISBANE, CAL., MUNICIPAL CODE § 
15.80.080(B).

125 See, e.g., TOWN OF WINDSOR, CAL., MUNICIPAL CODE § 
7-5-140(b).

126 Id..
127 CITY OF BRISBANE, CAL., MUNICIPAL CODE § 

15.80.080(C).
128 CITY OF LIVERMORE, CAL., MUNICIPAL CODE § 

15.76.070(D); TOWN OF WINDSOR, CAL., MUNICIPAL 
CODE § 7-5-140(b).

129 S.F. AB-093 at 5-6.
130 See id.; CITY OF MILL VALLEY, STANDARDS OF COMPLIANCE 

at 4; CITY OF ROHNERT PARK, CAL., MUNICIPAL CODE § 
14.50.075(A)(1) (2007) 

131 CITY OF ALBANY, CAL., GREEN BUILDING STANDARDS OF 
COMPLIANCE.

132 CITY OF LOS ANGELES, CAL., MUNICIPAL CODE § 16.10(D)
(2)(b).

133 Id. § 16.10(D)(1); CITY OF BRISBANE, CAL., MUNICIPAL 
CODE § 15.80.050; CITY OF LIVERMORE, CAL., MUNICIPAL 
CODE § 15.76.070(F)-(G); LOS ALTOS, CAL., MUNICIPAL 
CODE § 12.66.040(A)(2); CITY OF MILL VALLEY, 
STANDARDS OF COMPLIANCE at 1-2; CITY OF PLEASANTON, 
CAL., MUNICIPAL CODE § 17.50.040(b).

134 CITY OF LOS ANGELES, CAL., MUNICIPAL CODE § 16.10(d)
(1)-(2); CITY OF LIVERMORE, CAL., MUNICIPAL CODE § 
15.76.070(F)-(G); TOWN OF WINDSOR, CAL., MUNICIPAL 
CODE § 7-5-140(e). 

135 CITY OF COTATI, CAL., SUSTAINABLE BUILDING PROGRAM, 
REQUIREMENTS at 1.

136 See CITY OF PALO ALTO, CAL., MUNICIPAL CODE §§ 
18.44.030(k) (table and definitions); 18.44.030(m) ( table 
and definitions); CITY OF ROHNERT PARK, CAL., STANDARDS 
OF COMPLIANCE § 5(b); COUNTY OF SAN MATEO, CAL., 
ORDINANCE CODE §§ 1403(A)-(B), 1405.

137 CITY OF BERKELEY, CAL., LAND USE GUIDELINES II.F. at 2, 
available at http://www.ci.berkeley.ca.us/ContentDisplay.
aspx?id=27770; CITY OF BRISBANE, CAL., MUNICIPAL CODE 
§ 15.80.080(D); CITY OF CALABASAS, CAL., MUNICIPAL 
CODE § 17.34.010(A); 17.34.020(C) (also permit approval 
or other entitlement); CITY OF COTATI, CAL., SUSTAINABLE 
BUILDING PROGRAM, REQUIREMENTS at 1; CITY OF 
LIVERMORE, CAL., MUNICIPAL CODE § 15.76.070(D); CITY 
OF MILL VALLEY, STANDARDS OF COMPLIANCE at 4; CITY 
OF PALO ALTO, CAL., MUNICIPAL CODE § 18.44.060(b)
(4); CITY OF PASADENA, CAL., MUNICIPAL CODE § 
14.90.060(B); CITY OF ROHNERT PARK, CAL., MUNICIPAL 
CODE § 14.50.075(E).

138 S.F. AB-093 at 6.
139 CITY OF PALO ALTO, CAL., MUNICIPAL CODE § 18.44.060(b)

(6).
140 Id. § 18.44.060(b)(8).
141 CITY OF PLEASANTON, CAL., MUNICIPAL CODE § 

17.50.070(c)(1).
142 Id. § 17.50.070(c)(2).
143 Id. § 17.50.070(c)(3).
144 S.F. AB-093, ATTACHMENT D.
145 CITY OF LOS ANGELES, CAL., MUNICIPAL CODE § 16.10(D)

(2)(b). CITY OF LOS ANGELES, CAL., GREEN BUILDING

DECLARATION, available at www.ladbs.org/forms/plan_
check_forms/structural/2008/PC-STR.Aff39%20-%20
Green%20Building%20Declaration.pdf (“LOS ANGELES

GREEN BUILDING DECLARATION”).
146 CITY OF MILL VALLEY, CAL., GREEN BUILDING SIGNATURE

PAGE, available at http://www.cityofmillvalley.org/Index.
aspx?page=948 (“Compliance Form” link). 

147 LOS ANGELES GREEN BUILDING DECLARATION.
148 CITY OF ROHNERT PARK, CAL., STANDARDS OF COMPLIANCE

(see “Self-Certification Requirements”).
149 G.W. QUATMAN, R.M. MANIES, AIA TRUST WHITE PAPER: 

MANAGING THE RISKS AND EMBRACING THE BENEFITS OF

GOING GREEN (Feb. 2008).
150 GREENPOINT RATER MANUAL at 22.
151 Id.
152 Id. at 7-8.
153 Green Building Certification Institute, Frequently Asked 

Questions, available at http://www.gbci.org/DisplayPage.
aspx?CMSPageID=90#2.

154 CITY OF BERKELEY, CAL., LAND USE GUIDELINES II.F. 
at 2; CITY OF BRISBANE, CAL., MUNICIPAL CODE § 
15.80.060(D); CITY OF NOVATO, CAL., MUNICIPAL CODE

§ 4-13.5(A); CITY OF PLEASANTON, CAL., MUNICIPAL

CODE § 17.50.040(f ); CITY OF ROHNERT PARK, CAL., 
MUNICIPAL CODE § 14.50.040)B); TOWN OF WINDSOR, 
CAL., MUNICIPAL CODE § 7-5-135(b).

155 CITY OF PALO ALTO, CAL., MUNICIPAL CODE § 18.44.060(b)
(5); CITY OF PASADENA, CAL., MUNICIPAL CODE § 
14.90.070(B); CITY OF PLEASANTON, CAL., MUNICIPAL

CODE § 17.50.070(d)(1); CITY OF ROHNERT PARK, CAL., 
MUNICIPAL CODE § 14.50.075(E)(1).

156 CITY OF PASADENA, CAL., MUNICIPAL CODE § 14.90.070(B) 
(2006); CITY OF PLEASANTON, CAL., MUNICIPAL CODE § 
17.50.070(d)(1) (2006).

157 CITY OF PALO ALTO, CAL., MUNICIPAL CODE § 18.44.060(b)
(5).

158 CITY OF ROHNERT PARK, CAL., MUNICIPAL CODE § 
14.50.075(E)(1).

159 Id. § 14. 50.075(E)(2); CITY OF LIVERMORE, CAL., 
MUNICIPAL CODE § 15.76.070(E); CITY OF PLEASANTON, 
CAL., MUNICIPAL CODE § 17.50.070(d)(2)-(3); TOWN OF

WINDSOR, CAL., MUNICIPAL CODE § 7-5-140(b).
160 CITY OF PLEASANTON, CAL., MUNICIPAL CODE § 

17.50.070(d)(2)-(3); TOWN OF WINDSOR, CAL., MUNICIPAL

CODE § 7-5-140(d); CITY OF LIVERMORE, CAL., MUNICIPAL

CODE § 15.76.070(E).
161 CITY OF ROHNERT PARK, CAL., MUNICIPAL CODE § 

14.50.075(E)(2); CITY OF PASADENA, CAL., MUNICIPAL

CODE § 14.90.070(B).
162 CITY OF LIVERMORE, CAL., MUNICIPAL CODE § 15.76.110 

(2007); TOWN OF WINDSOR, CAL., MUNICIPAL CODE § 
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7-5-155(a).
163 CITY OF NOVATO, CAL., MUNICIPAL CODE § 4-13.9; 4-1.6 

(2005); CITY AND COUNTY OF SAN FRANCISCO, CAL., 
BUILDING CODE, §§ 102A;1307(C). 

164 See, e.g., CITY AND COUNTY OF SAN FRANCISCO, CAL., 
BUILDING CODE §102A et seq.

165 CITY OF ROHNERT PARK, CAL., MUNICIPAL CODE § 
14.50.100(B).

166 CITY OF PLEASANTON, CAL., MUNICIPAL CODE §§ 1.28, 
17.50.100(a). 

167 TOWN OF WINDSOR, CAL., MUNICIPAL CODE § 7-5-
155; CITY OF LIVERMORE, CAL., MUNICIPAL CODE § 
15.76.110.

168 CITY OF MILL VALLEY, STANDARDS OF COMPLIANCE at 5.
169 CITY OF LIVERMORE, CAL., MUNICIPAL CODE § 15.75.080(B)

(1).
170 Id.
171 COUNTY OF SAN MATEO, CAL., ORDINANCE CODE § 

1407.
172 WASHINGTON, D.C., GREEN BUILDING ACT OF 2006, 

Section 6, available at http://green.dc.gov/green/cwp/
view,a,1231,q,460953.asp.

173 Letter from The Surety & Fidelity Association 
of America, to Linda Argo, Dept. of Consumer and 
Regulatory Affairs (Aug. 13, 2007), available at http://
www.nasbp.org/Content/NavigationMenu/Advocacy/
Indus t r yRe l a t i on s /Cur ren t Indus t r yR i sk Is sue s /
CommentsOnDCGreenBuildingActOf2006.pdf. 

174 CITY OF ALBANY, CAL., MUNICIPAL CODE § 20.68.060; 
CITY OF BRISBANE, CAL., MUNICIPAL CODE § 15.80.090(A)-
(B); CITY OF LIVERMORE, CAL., MUNICIPAL CODE § 
15.76.100; CITY OF MILL VALLEY, CAL., MUNICIPAL CODE 
§ 20.95.070; CITY OF NOVATO, CAL., MUNICIPAL CODE 
§ 4-13.6(A)-(B); CITY OF PLEASANTON, CAL., MUNICIPAL 
CODE § 17.50.090; CITY OF ROHNERT PARK, CAL., 
MUNICIPAL CODE § 14.50.090; CITY AND COUNTY OF SAN 
FRANCISCO, CAL., BUILDING CODE, § 1307C; TOWN OF 
WINDSOR, CAL., MUNICIPAL CODE § 7-5-150.

175 CITY OF ALBANY, CAL., MUNICIPAL CODE § 20.68.050(B); 
CITY OF MILL VALLEY, MUNICIPAL CODE § 20.95.060; CITY 
OF NOVATO, CAL., MUNICIPAL CODE § 4-13.2(G); CITY OF 
ROHNERT PARK, CAL., MUNICIPAL CODE § 14.50.080(A).

176 CITY OF ROHNERT PARK, CAL., MUNICIPAL CODE § 
14.50.080(B)(1)-(4).

177 Id. § 14.50.080(C); see also CITY OF LIVERMORE, CAL., 
MUNICIPAL CODE § 15.76.090(B)(1)-(2); CITY OF 
PLEASANTON, CAL., MUNICIPAL CODE § 17.50.080(b); 
CITY AND COUNTY OF SAN FRANCISCO, CAL., BUILDING 
CODE, § 1306C; TOWN OF WINDSOR, CAL., MUNICIPAL 
CODE § 7-5-145(b).

178 CITY OF BRISBANE, CAL., MUNICIPAL CODE § 15.50.070(B); 
CITY OF MILL VALLEY, MUNICIPAL CODE § 20.95.060(C); 
CITY OF PLEASANTON, CAL., MUNICIPAL CODE § 
17.50.080(b).

179 See, e.g., LEED-NC v2.2 Checklist, Materials and Resources 
Credits 1.1, 1.2; and 1.3.

180 CITY AND COUNTY OF SAN FRANCISCO, CAL., BUILDING 

CODE § 1302C.
181 CITY OF PLEASANTON, CAL., MUNICIPAL CODE § 

17.50.030(m).
182 CITY OF NOVATO, CAL., MUNICIPAL CODE § 4-13.2(G); CITY

OF PLEASANTON, CAL., MUNICIPAL CODE § 17.50.040(d).
183 CITY OF LOS ALTOS, CAL., MUNICIPAL CODE § 12.66.070.
184 CITY OF LOS ANGELES, CAL., MUNICIPAL CODE § 16.10(F)

(1); see also CITY OF MILL VALLEY, MUNICIPAL CODE

§ 20.95.060(B)(5) (also applying Secretary of Interior 
Standards and Guidelines); CITY OF PALO ALTO, CAL., 
MUNICIPAL CODE § 18.44.070(c) (same).

185 CITY OF LOS ANGELES, CAL., MUNICIPAL CODE § 16.10(F)
(1).

186 CITY AND COUNTY OF SAN FRANCISCO, CAL., BUILDING

CODE, § 1304C.0.6, Table 1304C-A.
187 Id. § 1304C.0.5.1.2.
188 Southern Builders, Inc. vs Shaw Development, L.L.C.

(Somerset County, Md. Cir. Court, filed Jan. 16, 2007), 
Case No. 19C07011405, available at http://casesearch.
courts.state.md.us/inquiry/inquiryDetail.jis?caseId=19C07
011405&loc=47&detailLoc=CC.

189 SCOPING PLAN at 57.
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