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LAST YEAR, the First 
Department rendered 
an important decision, 

Fischbarg v. Doucet (“Fischbarg 
I”),1 examining personal juris-
diction based on electronic 

contacts such as Web sites, e-
mails and instant messages 
(collectively, “e-contacts”). 
This is a follow up to an arti-

cle we wrote last year shortly  
after Fischbarg I. 2 
Since that time, the New York 

Court of Appeals affirmed Fischbarg I 
(“Fischbarg II”) and other courts in New 
York and around the country have also 
addressed this growing body of law. The 
central theme of these decisions is exploi-

tation: Courts are generally focusing on 
whether or not the e-contacts either pro-
vide the defendant with the ability of taking 
advantage of the forum state’s laws, such 
as in Fischbarg II, or present the oppor-
tunity to generate revenue through the 
e-contacts. When applied to Web sites, 
courts are now tackling novel and creative 
arguments unique to the versatility of Inter-
net business, including to what extent the 
contacts of related links should be imputed 
to a Web site operator. 

This article re-examines Fischbarg 
shortly after the one year anniversary 
of the First Department decision and then 
analyzes some interesting, and at times 
contradictory, jurisprudence arising from 
Web site jurisdiction cases.

Court of Appeals’ ‘Fischbarg II’ 

In Fischbarg II,3 the Court of Appeals 
affirmed the First Department’s holding 
that defendants’ contacts with New York 
were sufficient to support the exercise 
of personal jurisdiction in a fee dispute 
with their former attorney even though 
defendants were never physically present 
in New York. 

The Court of Appeals held that defen-
dants’ retention of plaintiff to repre-
sent them together with subsequent 
communications via tele-
phone, e-mail and facsimile 
established a “continuing 
attorney-client relation-
ship” in New York and, 
therefore,  defendants 
transacted business under 
CPLR 302(a)(1).4 The Court 
focused on the methods of 
communications between 
plaintiff and defendants, 
the frequency of those 
communications, and the 
benefit to defendants from 
the relationship with plaintiff.

In February 2001, defendant Suzanne 
Bell-Doucet, a California resident and 
president of defendant Only New Age 
Music Inc. (ONAM) called plaintiff, 
a member of the New York bar, at his 
offices to discuss plaintiff’s potential 
representation of ONAM in a potential 
lawsuit against a non-party Oregon cor-
poration. Shortly thereafter, Doucet sent 
a letter to plaintiff’s New York office 
confirming that plaintiff would take the 
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case on a contingency basis, that a $2,000 
deposit against expenses would be paid, 
and enclosing numerous documents for 
plaintiff’s review. 

Plaintiff alleged that he entered into a 
retainer agreement with defendants by 
telephone after plaintiff reviewed the 
materials that were forwarded by defen-
dants. A few months later, ONAM was 
sued by the non-party Oregon corpora-
tion in federal court in Oregon. 

Plaintiff alleged that he 
spoke with defendants via 
telephone at least twice a 
week for the nine months 
that plaintiff represented 
defendants.  However, 
plaintiff’s time records did 
not reflect such frequency; 
rather, the time records 
only reflected eight tele-
phone calls. 

In addition to the phone 
calls, the time records indi-
cated that defendants 

(1) sent at least 31  
e-mails to plaintiff regarding the Oregon 
case, 

(2) faxed materials to plaintiff at least 
three times, and 

(3) sent documents to plaintiff at least 
seven times, either by e-mail or regular 
mail. Defendants also made two pay-
ments to plaintiff during the course of 
the representation, but the record con-
tained no information regarding where 
the payments were tendered.5

A dispute arose over fees and plain-
tif f  commenced an action against 
defendants in New York for breach of 
contract and unjust enrichment. Defen-
dants moved to dismiss based on lack of  
personal jurisdiction. 

The trial court denied the motion. 
The First Department affirmed by a 3-2 
decision in Fischbarg I, the grounds for 
which are addressed at length in our pre-
vious article. At the Court of Appeals, 
defendants argued that their communica-
tions were not sufficient, as a matter of 
law, to support the exercise of long-arm 
jurisdiction over them, and that the First 
Department majority improperly relied 
on plaintiff’s activities in New York in 
determining whether personal jurisdic-
tion existed over defendants.6

The Court of Appeals held that the 
retention letter and the number of e-mail, 

telephone, facsimile and mail communica-
tions demonstrated that defendants “con-
templated and created” an ongoing and 
continuous attorney-client relationship 
with plaintiff.7 The Court focused on the 
fact that the attorney-client relationship 
permitted defendants to take advantage 
of the benefits and protections of the laws 
that pertain to an attorney-client relation-
ship and, thus, defendants established a 
“substantial ongoing professional com-

mitment” with plaintiff.8 Since that rela-
tionship formed the basis of plaintiff’s 
action to collect his fees, the Court held 
that personal jurisdiction existed under 
§302(a)(1) of the CPLR and that defend-
ing the case in New York comported with 
due process.9

Other State, Federal Holdings

Since Fischbarg I, a number of state 
and federal courts in New York have 
addressed the sufficiency of e-contacts 
to exercise personal jurisdiction. The 
common thread developing is that if a 
defendant has initiated or promoted e-
contacts with New York, the e-contacts 
generate revenue, and the case has a 
connection to those e-contacts, a court 
is more likely to hold that personal juris-
diction lies over the defendant. 

In another case involving the attorney-
client relationship,10 the court relied on 
Fischbarg I and Deutsche Bank Securities 
Inc. v. Montana Board of Investments11 to 
hold that “numerous telephone and email 
communications” between defendant and 
a law firm, coupled with the fact that the 
suit arose out of defendant’s failure to pay 
fees, was sufficient to uphold jurisdiction 
over defendant in the case.12 

Similarly, in Pryor Personnel Agency Inc. 

v. Waage Law Firm,13 decided a little over 
a month ago, the court relied on Fischbarg 
I and Deutsche Bank Securities in holding 
that solicitation or initiation of contact 
is evidence of purposeful activity.14 The 
question of initial solicitation was also 
important in Lewis v. Kraesig,15 where 
the Appellate Term found that personal 
jurisdiction was lacking because there 
was no evidence that defendant “pur-
posely availed himself of the privilege 

of transacting ‘business 
within a district of the 
Court in the county’” in 
that it was plaintiff who 
contacted defendant via 
e-mail to purchase a base-
ball card.16

Jurisdiction Based on 
Web Sites

The decisions on Web 
site jurisdiction witness a 
move closer to the Zippo 
test.17 Still, new and diffi-

cult issues mean that any type of uniform 
standard remains elusive. 

In Best Van Lines Inc. v. Walker,18 plain-
tiff sued defendant for posting defamatory 
statements on his not-for-profit Web site 
operated from his home in Iowa. Defen-
dant’s site, www.movingscam.com, pro-
vides consumer-related comments about 
moving companies and accepts donations 
directly through the site. 

Plaintiff alleged that defendant’s com-
ments about plaintiff on a section of the 
Web site titled “The Black List Report” 
and in response to a question on a mes-
sage board section were defamatory. 
The Second Circuit held that defendant’s 
statements about plaintiff on the “Black 
List Report” did not constitute “transact-
ing business” in New York.19 

While defendant’s statements were 
accessible to New York residents, the 
lack of any other connection with New 
York was fatal to jurisdiction because any-
one in the world could access that sec-
tion of the Web site. The Second Circuit 
also found that the comments were not 
“purposefully directed” to New Yorkers 
as opposed to the entire United States, 
because the Web site discusses interstate 
moving companies that are located in a 
number of states for the purported ben-
efit of people who might potentially hire 

New York Law JourNaL monday, april 7, 2008

xxxxxxxxxxxxxx

Since ‘Fischbarg I,’ a number of state and federal  
courts in New York have addressed the sufficiency  
of e-contacts to exercise personal jurisdiction. The 
common thread developing is that if a defendant 

has initiated or promoted e-contacts with New York, 
the e-contacts generate revenue, and the case has a 

connection to those e-contacts, a court is more likely to 
hold that personal jurisdiction lies over the defendant.

xxxxxxxxxxxxxx



one of those moving companies.20 The 
Circuit reached the same result regard-
ing the bulletin board section of the  
Web site.21

While the Second Circuit did not explic-
itly adopt the Zippo test, it found that 
interactivity of a Web site is helpful in 
determining whether a defendant “trans-
acts any business” in New York under 
§302(a)(1).22 The panel found the solici-
tation of donations the most “interactive” 
part of the site, which “may place it at the 
‘clearly do[ing] business’ end of the Zippo 
spectrum. And particularly if one were to 
use the Zippo framework, it might consti-
tute doing business in New York.”23 

However, the court held that even 
assuming that interactivity was sufficient 
to constitute “transacting any business” 
in New York, plaintiff’s claims did not 
“arise from” defendant’s acceptance 
of any donations.24 The Second Circuit 
rejected the argument that since the pri-
mary purpose of the site was to make neg-
ative statements, donations were related 
to the tort, finding the connection to be 
“so attenuated, the relationship between 
the quest for funds and the lawsuit for 
which jurisdiction is sought so insubstan-
tial, that the nexus or relationship cannot 
alone be a sufficient basis upon which to 
establish jurisdiction over defendant for 
purposes of this case.”25 

Similarly, in Stephan v. Babysport, 
LLC,26 a New York resident brought pat-
ent infringement claims against a Texas 
limited liability corporation whose offices 
were located in Texas and whose man-
aging member was a Texas resident.27 
Defendant moved to dismiss for, inter 
alia, lack of personal jurisdiction on the 
grounds that neither defendant had an 
address or place of business in New York, 
or any employees or agents in New York, 
or maintained an agent for service of pro-
cess in New York. 

The defendant company, however, 
maintained a Web site that allowed con-
sumers to learn about the company’s 
products, allowed consumers to e-mail 
the company about the alleged infringing 
product, allowed consumers to purchase 
the product by clicking on a link that 
would redirect them to www.amazon.
com, and advised consumers that the 
product was available at several retail 
stores including 7-Eleven. 

Plaintiff also submitted the following 

evidence in opposition to the motion: a 
receipt for the defendant company’s prod-
uct from a 7-Eleven in New York; docu-
ments showing that the products were 
brought into New York by a distributor 
that maintained warehouses, including 
one in New York; invoices showing that 
the products were bound for the ware-
house in New York; and that approxi-
mately $1,300 worth of the product was 
distributed to the New York warehouse of 
which defendant estimated less than $360 
was ultimately sold in New York.28

The court held that general jurisdiction 
over defendants did not exist, despite the 
sales of the product in New York, because 
the solicitation via the company’s Web 
site did not result in a “substantial and 
continuous” manner of conducting busi-
ness.29 The court found that the defendant 
company’s site “does not rise to the level 
of transacting business in New York State” 
because customers could not purchase its 
product directly from its Web site.30 

The court found that the link to Ama-
zon.com made the site nothing more than 
a “‘passive’ Web site which ‘does little 
more than make information available to 
those who are interested.’”31 The sales 
to distributors were insufficient because 
they were made by the company to a 
distributor in Texas. Thus, defendant’s 
knowledge that the products may have 
been distributed throughout the United 
States was not knowledge of where the 
products would ultimately be sold or a 
“purposeful availment” of the protections 
available under New York law.32

Analyzing Defendants’ Contacts

 Compare Best Van Lines and Stephan 
with Warner Brothers Entertainment Inc. 
v. Ideal World Direct33 and New Angle Pet 
Products Inc. v. MacWillie’s Golf Products 
Inc.34 Judge William Pauley’s decision in 
Warner Brothers, decided approximately 
three months after the Second Circuit’s 
decision in Best Van Lines, is especially 
instructive because it analyzes the dis-
parate contacts of co-defendants.35 

Plaintiffs alleged, inter alia, contribu-
tory copyright infringement and viola-
tions of the Lanham Act against several 
entities and individuals. Three of the 
defendants, Ideal World Direct (IWD), 
Marc Molinaro (Molinaro) and Matthew 
Ashworth (Ashworth) moved to dismiss 

for lack of personal jurisdiction under 
CPLR §302(a)(1). The moving defendants 
each operated different Web sites that 
had different levels of interactivity and 
methods of generating revenue.

At one end of the spectrum,36 IWD oper-
ated two sites that provided users with 
software to download and view unau-
thorized copies of copyrighted materi-
als, including movies. The Web sites also 
offered memberships that allowed mem-
bers to access technical support services 
and user guides with links to sites owned 
by third parties for viewing copyrighted 
movies without authorization. 

The Web sites were affiliated with a 
non-party Internet retailer of “ebooks, 
software, and other downloadable prod-
ucts” offered by publishers, for which the 
sites charged fees to connect the custom-
ers with publishers and received payment 
from the non-party Internet retailer. The 
non-party Internet retailer processed 
8,253 transactions with one of IWD’s Web 
sites, of which 379 transactions were with 
New York residents.37 

The court found that the receipt of 
membership fees in exchange for the 
transmittal of files placed IWD in the 
category of Web sites where the defen-
dant does business over the Internet.38 
That fact, coupled with the evidence of 
at least 379 transactions with New York 
residents through the affiliation of one of 
the Web sites with the non-party Internet 
retailer, was sufficient to uphold personal 
jurisdiction over IWD.39

In the middle of the spectrum, Molin-
aro operated two Web sites that charged 
membership fees, similar to the arrange-
ment that IWD had with its customers. 
Members of Molinaro’s sites had access 
to links to third parties who provided file 
copying software, instructions on illegal 
downloading and technical support. 

Plaintiffs provided no information 
regarding the number of transactions 
between Molinaro’s Web sites and New 
Yorkers or the number of members from 
New York.40 Rather, plaintiffs’ complaint 
contained a general allegation that all of 
the defendants had “continuing and ongo-
ing business contacts with residents of 
the state of New York.”41 The court held 
that the failure to allege any specific con-
nection between Molinaro’s sites and New 
York residents was insufficient to exercise 
personal jurisdiction over Molinaro.42 
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At the other end of the spectrum, Ash-
worth operated a Web site that the court 
characterized as a “pass-through site” to 
another Web site apparently operated by 
a non-party, which Web site sold prod-
ucts that infringed copyrights directly 
to consumers.43 Ashworth submitted an 
affidavit that his site never executed any 
transactions or received money from cus-
tomers.44 Ashworth’s site did, however, 
receive a fee equal to about 75 percent of 
the amount the other site received from 
every transaction.45 

The court held that Ashworth’s Web 
site was a passive site, analogous to 
advertisements in national magazines or 
newspapers.46 Without any other contacts 
with New York, the court held that his site 
did not subject it to personal jurisdiction 
in New York.47

In New Angle Pet Products, plaintiff 
alleged false advertising under the Lan-
ham Act. It was undisputed that defen-
dant had no physical presence in New 
York. However, plaintiff alleged that 
defendant operated two Web sites that 
allowed consumers to order defendant’s 
pet products. Plaintiff submitted a decla-
ration from its president stating that he 
believed that defendant sold products, 
including the offending product, into New 
York, through distributors. 

Plaintiff also contended that defendant 
advertised its products in trade publi-
cations with a substantial circulation in 
New York.48 Defendant countered that its 
contacts with New York were limited to 
filling orders that were submitted by New 
Yorkers to defendant in California, and 
that the total gross sales of the product 
that was the subject of the alleged false 
advertising in New York was approximate-
ly $8,000, of which $32.97 came from two 
sales via the Web sites.49

The court concluded that defendant’s 
Web sites were interactive because they 
permitted the exchange of information, 
namely, purchasing the product by provid-
ing payment and shipping information as 
well as other contact information, between 
a user in any state and defendant. The 
court further held that gross revenue of 
$8,000, including $32.97 in sales through 
the Web site from New York residents, was 
sufficient to exercise personal jurisdiction 
over defendant.50 

The court also held that the exercise 
of jurisdiction comported with due pro-

cess because the advertising could be 
viewed over defendant’s Web sites, which 
accepted on-line orders (including two 
from New York residents), and defendant 
did not dispute the allegations that it sold 
its products to distributors who then sold 
the products to retail stores in New York. 
As the result of the sales, the court found 
that defendant “purposefully availed itself 
of the privilege of conducting business 
in New York and should have reasonably 
anticipated being sued here.”51

Conclusion

Courts are continuing their efforts 
to keep up with the pace of electronic 
commerce. Practitioners, however, need 
to be aware that the standards for per-
sonal jurisdiction for e-contacts are not 
clear cut and that courts are wrestling 
with many issues and modes of business 
not contemplated by the lawmakers and 
judges who created and originally inter-
preted the laws. 

Whether it is several e-mail com-
munications or $32.97 of sales via an 
interactive Web site, it appears that 
jurisdictional barriers continue to fall as 
e-commerce becomes more fluid. Time 
will tell whether this continues, or rather 
we see a backlash from the judiciary or 
the lawmakers.
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