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Bank Not Entitled To Attorney's Fees
In Pursuing Borrower For Waste

Assume: Bank makes commercia loan with nonrecourse provision with a carve-
out for actions against the borrower for waste (but no specific reference to attorney's fees). The
loan goes into default and Bank forecloses. Bank also sues and recovers judgment against
borrower for waste.

Question: Can Bank also recover its attorney's fees in recovering the judgment?
No, according to the court of appeal in Aozora Bank, Ltd. v. 133 North California Boulevard, 04
C.D.O.S. 5859 (June 29, 2004). Why not? Because the "most reasonable reading of the
agreement is that the waste carve-out does not implicitly include attorney's fees for prosecuting a
waste action." (See footnote 2 for specific language that could be included in the loan agreement
permitting Bank to recover fees.)

A copy of the opinion is attached.

* * *

For additional information on this topic or other areas of law affecting financia institutions,
please contact one of the following attorneys:

Robert J. Stumpf, Jr. San Francisco 415.774.3288 | rstumpf@sheppardmullin.com
Edward D. Vogel San Diego 619.338.6529 | evogel @sheppardmullin.com
John R. Pennington Los Angeles 213.620.1780 | jpennington@sheppardmullin.com
Andrew J. Guilford Orange County 714.513.5100 | aguilford@sheppardmullin.com
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