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Alternative Agreements For Research And

Development With NASA

By Keith R. Szeliga*

For many commercial companies, research and development (R&D) efforts

involving the U.S. Government evoke fears of an omnipresent, overly intrusive,

audit-fixated purchaser bent on levying a host of required non-commercial terms

and conditions on the seller. These terms and conditions often include complex

cost accounting requirements, broad audit rights, non-customary intellectual

property clauses, socioeconomic requirements unrelated to the underlying

R&D, and many other burdensome provisions. Traditional Government contrac-

tors are equipped to comply with the requirements—but many new and emerg-

ing technology companies are not. As a result of the “strings” attached to

Government procurement contracts, commercial companies are often reluctant

to participate in R&D efforts with the Government. This has the potential to

deprive the Government of access to some of the most promising sources of

innovation.

The National Aeronautics and Space Administration (NASA), more than any

other federal agency, has utilized agreements other than procurement contracts

to attract broader participation in R&D, particularly from nontraditional

Government contractors. Principal among these non-procurement vehicles are

grants and cooperative agreements (Assistance Agreements), cooperative

research and development agreements (CRADAs), and Space Act Agreements

(SAAs). This BRIEFING PAPER provides an overview of NASA’s alternative

vehicles for R&D and highlights their advantages and limitations as compared

to procurement contracts.

Procurement Contracts

The Federal Grant and Cooperative Agreement Act of 1977 (FGCAA), as

amended,1 distinguishes between procurement contracts and Assistance Agree-

ments, including grants and cooperative agreements. To prevent the perceived

misuse of Assistance Agreements to circumvent competition and other procure-

ment rules, the FCGAA requires NASA to use a procurement contract when its

principal purpose is to acquire supplies or services for its direct benefit or use,

as opposed to stimulating or supporting R&D for another purpose.2

*Keith Szeliga is a Partner in the Government Contracts, Investigations, and International
Trade Group of Sheppard Mullin Richter & Hampton LLP’s Washington, D.C. office. He can be
reached by email at kszeliga@sheppardmullin.com or by phone at (202) 747-1927.
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NASA procurement contracts are subject to the Federal

Acquisition Regulation (FAR),3 the NASA FAR Supplement

(NFS),4 and numerous other statutory and regulatory

requirements. Examples of the compliance burdens and

other unfavorable terms that often deter nontraditional

Government contractors from accepting procurement con-

tracts for R&D are described below.

Truth In Negotiations Act

The Truth in Negotiations Act, as amended (TINA),5 ap-

plies to most contracts for non-commercial items and ser-

vices valued over $750,000 ($2 million for contracts entered

into after June 30, 2018), except those awarded based on ad-

equate price competition.6 TINA requires full and complete

disclosure of all facts that a reasonably prudent buyer or

seller would expect to affect price negotiations significantly.7

Examples of facts that must be disclosed include vendor

quotations, nonrecurring costs, information on changes in

production methods and in production or purchasing vol-

ume, data supporting projections of business prospects and

objectives and related operation costs, unit-cost trends such

as those associated with labor efficiency, make-or-buy deci-

sions, estimated resources to attain business goals, and

management decisions.8 All facts disclosed must be “ac-

curate, complete, and current.”9 The failure to meet this

requirement constitutes “defective pricing” and can result in

a dollar-for-dollar reduction in the contract price, as well as

interest and penalties.10

Cost Accounting Requirements

Most procurement contracts for non-commercial items

and services, including R&D, are subject to the FAR Cost

Principles, a complex set of rules for analyzing the recovery

and allocation of costs under Government contracts. The

Cost Principles establish requirements for accounting for

direct and indirect costs,11 for determining the allocability,

reasonableness, and allowability of costs,12 and for segregat-

ing unallowable costs from billings.13 The Cost Principles

make “unallowable,” or impose conditions for allowability,

on 46 categories of costs. Some costs, such as interest,14 bad

debts,15 and alcohol,16 are expressly unallowable in all cases.

Other costs, such as depreciation,17 compensation for

personal services,18 and travel costs,19 are allowable subject

to various and often complicated restrictions. Where the

Cost Principles apply, contractors must remove all unallow-

able costs from their proposals, billings, and invoices20 and

can be assessed penalties for proposing or charging ex-

pressly unallowable costs.21

Additional and more burdensome requirements apply to

contractors that are subject to the Cost Accounting Stan-

dards (CAS).22 CAS establishes detailed rules regarding the

measurement and allocation of costs under Government

contracts, including uniform accounting policies, proce-

dures, and standards. Contractors subject to full CAS cover-

age must provide a detailed disclosure of actual cost ac-

counting practices and procedures.23 A failure to disclose

accurately such accounting practices and processes, a fail-

ure to follow them consistently, or a noncompliance with

any of the applicable CAS regulations can result in the pay-

ment of damages and interest to the Government.24

The Cost Principles and CAS add cost and create risk for

contractors. Implementing a Government contracts compli-

ant cost accounting system is expensive. Additionally, the

Cost Principles and CAS cover both direct and indirect

costs. It is therefore impossible to limit their application to

work performed on a specific Government contract or even

on Government contracts generally. Government auditors

frequently question costs years after the performance of a

contract is complete. Finally, because the application of the

Cost Principles and CAS requires judgment, the Govern-

ment’s interpretation often differs from that of the contractor.
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The potential for disagreements and disputes relating to cost

accounting issues is significant.

Audit Rights

Procurement contracts grant the Government broad audit

rights. The Comptroller General has the right to audit the

contractor’s “directly pertinent records involving transac-

tions related to [the] contract or a subcontract. . .and to

interview any current employee regarding such

transactions.”25 For cost-reimbursement, time-and-

materials, and other flexibly priced contracts, the Contract-

ing Officer (CO) has the right to audit all records and other

evidence sufficient to reflect all costs claimed to have been

incurred or anticipated to be incurred “directly or indirectly”

in performance of the contract.26 This provision allows the

Government to audit records relating to indirect costs, such

as general and administrative expenses, overhead, and inde-

pendent research and development, that are not incurred

specifically for Government contracts.27 If the contractor

was required to furnish certified cost or pricing data, the CO

also has the right to audit records related to the contractor’s

proposal, negotiations, pricing, and performance.28

Many FAR clauses grant additional audit rights to the

Government. Clauses relating to equal opportunity and af-

firmative action grant broad audit rights to the Office of

Federal Contract Compliance Policy (OFCCP).29 The Wage

and Hour Division of the Department of Labor has the right

to audit contracts subject to the Service Contract Act

(SCA).30 The Small Business Administration (SBA) con-

ducts audits to ensure compliance with small business

subcontracting requirements.31

Socioeconomic Clauses

Procurement contracts include numerous socioeconomic

requirements. Examples of the requirements that com-

mercial companies find most problematic are addressed

below.

(1) Equal Opportunity and Affirmative Action—In addi-

tion to prohibiting discrimination against certain protected

classes, several mandatory FAR clauses require affirmative

action plans.32 Such plans require analyzing employment

decisions and practices to ensure they do not have a discrimi-

natory impact based on protected class; establishing statisti-

cal targets for hiring and promotion; implementing and

documenting outreach and recruitment programs; and

implementing compliance policies and procedures and doc-

ument notification, posting, recordkeeping, and reporting

requirements.33 These requirements apply to all contractor

facilities with 50 or more employees—even if those facili-

ties are not involved in performing Government contracts.34

The clauses also afford the OFCCP broad audit rights.35 Fail-

ure to comply with the clauses may result in withholding of

payment; contract cancellation, termination, or suspension;

and even debarment from Government contracting.36

(2) Service Contract Labor Standards—The McNamara-

O’Hara Service Contract Act, as amended (SCA),37 and as

implemented by the FAR “Service Contract Labor Stan-

dards” clause,38 requires contractors to pay prevailing wages

and fringe benefits, as set forth in a wage determination is-

sued by the Department of Labor for the locality in which

the work is performed.39 Additionally, contractors must cre-

ate and maintain accurate records regarding hours worked

and benefits provided.40 The most common risk associated

with the SCA is the inadvertent misclassification of

employees. The SCA also creates difficulties for contractors

that use the same employees to perform both commercial

and Government services. As a practical matter, the contrac-

tor must either maintain records to show when the employee

was performing work for Government or commercial

customers or compensate the employee at the often higher

Government rate for all work.

(3) Small Business Subcontracting—Most contracts

valued over $700,000 require a small business subcontract-

ing plan to maximize the opportunity for various categories

of small businesses to serve as subcontractors.41 Small busi-

ness subcontracting plans require establishing percentage

and dollar value goals for subcontracts to each category of

small businesses, tracking subcontract solicitations and

awards to measure progress toward those goals, engaging in

and tracking outreach efforts to maximize the participation

of small businesses, and agreeing to various recordkeeping

and reporting obligations.42 The failure to make good faith

efforts to meet the goals can result in liquidated damages.43

These and other socioeconomic requirements impose a

significant compliance burden on contractors and further

discourage participation by commercial companies.

Intellectual Property Rights

(1) Patent Rights—NASA’s standard patent rights clause

for small businesses (NFS 1852.227-11, “Patent Rights—

Ownership by the Contractor”) permits the contractor to

elect title to inventions conceived or first actually reduced to
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practice in performance of the contractor’s work (“subject

inventions”).44 If the contractor elects title, the Government

receives a nonexclusive, nontransferable, irrevocable, paid-

up, worldwide license to practice the subject invention and

to have others practice the subject invention on the Govern-

ment’s behalf.45

NASA’s standard patent rights clause for large businesses

(NFS 1852.227-70, “New Technology—Other than a Small

Business Firm or Nonprofit Organization”) creates a pre-

sumption that title to inventions conceived or first actually

reduced to practice under a NASA contract (“subject inven-

tions”) will vest in NASA.46 NASA can waive title, either at

the time of contracting or at the time of disclosure of an

invention,47 but there is no guarantee that it will do so. In

cases where NASA waives title, the contractor can elect title

and NASA receives an irrevocable, nonexclusive, nontrans-

ferable, royalty-free, worldwide license to practice the

invention, or have others practice the invention, for Govern-

ment purposes.48 Where NASA retains title to subject inven-

tions, the contractor and its domestic subsidiaries and affili-

ates receive a revocable, nonexclusive, royalty-free,

worldwide license to practice the subject invention and to

grant sublicenses.49

NASA’s patent rights clauses for both small and large

businesses also include certain other requirements that may

be problematic for commercial companies. The contractor’s

failure to disclose subject inventions in a timely manner can

cause the contractor to forfeit all of its rights in such

inventions.50 The contractor cannot grant an exclusive right

to use or sell a subject invention in the United States unless

products embodying the invention will be manufactured

substantially within the United States or a waiver of this

requirement has been granted.51

Finally, none of NASA’s standard patent rights clauses

allow the contractor to acquire title to or any license rights

in subject inventions made by NASA personnel.

(2) Data Rights—NASA’s standard data rights clause

(NFS 1852.227-14, “Rights In Data—General”) allows the

contractor to retain title to technical data and computer

software (“data”) and grants the Government license rights

that vary in scope depending upon the nature of the data and

whether the data was first produced in performance of the

contract. The clause and its Alternates provide for the fol-

lowing categories of data and corresponding license rights:

E Limited rights technical data are proprietary technical

data pertaining to items, components, or processes

developed at private expense, including minor

modifications.52 Where delivery of limited rights data

is required, the Government obtains a license to

reproduce and use the data internally, except for

manufacture, and is prohibited from disclosing the

data to third parties, except for limited purposes

agreed to by the parties.53

E Restricted rights computer software means proprietary

computer software developed at private expense,

including minor modifications.54 Where delivery of

such software is required, the Government obtains a

narrow license to use a single copy of the software, to

make archival or backup copies, to modify the soft-

ware, and to disclose the software for use by support

service contractors subject to the foregoing

restrictions.55

E Unlimited rights technical data and computer software

include data first produced in the performance of the

contract and certain other categories of data.56 They

permit the Government to use, disclose, reproduce,

prepare derivative works, distribute copies to the pub-

lic, and perform publicly and display publicly techni-

cal data and computer software in any manner and for

any purpose, and to authorize others to do the same.57

The grant of unlimited rights in data first produced in the

performance of a Government contract has intuitive appeal,

but can impose significant issues for commercial companies.

First, the Government may challenge the contractor’s as-

sertion of proprietary rights.58 Limited or restricted rights

require development at private expense.59 Thus, a contractor

must create and maintain detailed records that document the

source of funding for its development efforts.

Second, to preserve its proprietary rights, a contractor

must ensure that development under a Government contract

is segregable from development performed at private

expense. If a contractor accepts Government funding to

develop an aspect of a technology that is not physically and

functionally distinct from the portion developed at private

expense, there is a risk that the entire technology will be

deemed to have been developed with mixed funding, i.e.,

not “exclusively” at private expense, resulting in a broad

grant of unlimited rights.

Third, granting the Government unlimited rights in data

may destroy trade secret protection, whether or not the

BRIEFING PAPERSMARCH 2018 | 18-4

4 K 2018 Thomson Reuters



Government actually disclosed the data to third parties.60

Thus, there is a risk that a private contractor will not be able

to leverage the full benefit of R&D conducted under Govern-

ment procurement contracts.

NASA’s Alternative R&D Vehicles

While R&D can and does occur as part of procurement

contracts, NASA makes use of alternative vehicles by which

it can encourage R&D by the private sector, particularly by

nontraditional Government contractors that may not be will-

ing to accept procurement contracts. As discussed in the fol-

lowing sections of this BRIEFING PAPER, these alternatives

include grants and cooperative agreements, cooperative

research and development agreements, and Space Act

Agreements.

Grants & Cooperative Agreements

Nature

Grants and cooperative agreements are a form of financial

assistance. They are used when the principal purpose of the

transaction is to stimulate or support R&D for a public

purpose rather than for the direct benefit of NASA.61 Grants

are used when the agency is not expected to have substantial

involvement in performance.62 Cooperative agreements are

used when the agency will play a substantial role in perform-

ing (as opposed to merely administering) the agreement.63

The line between a grant and a cooperative agreement is not

always clear, but the distinction typically makes little differ-

ence because both are subject to most of the same general

rules and requirements.

The regulations governing grants and cooperative agree-

ments are set forth in Title 2 of the Code of Federal

Regulations. Part 200 of that Title contains the Uniform

Administrative Requirements, Cost Principles, and Audit

Requirements for Federal Awards, which establish rules for

grants and cooperative agreements on a Government-wide

basis. NASA’s supplemental regulations are provided in 2

C.F.R. Part 1800. NASA has also issued a Grant and Coop-

erative Agreement Manual (GCAM) that provides additional

policy guidance.64

Advantages

Grants and cooperative agreements issued by NASA do

not impose many of the compliance burdens associated with

procurement contracts. They are not subject to the FAR, the

NFS, or TINA. Very few socioeconomic and other statutory

requirements apply. NASA’s grant regulations specifically

require compliance with antidiscrimination laws,65 the clean

air and water statutes,66 drug free workplace requirements,67

prohibitions on human trafficking,68 restrictions on the use

of appropriated funds for lobbying activities,69 and require-

ments for reporting subaward and executive compensation

information.70 However, grants and cooperative agreements

do not include the more burdensome requirements relating

to affirmative action, prevailing wage determinations, or

small business subcontracting. The inapplicability of these

and other requirements greatly reduces risk to recipients.

Grants and cooperative agreements also include a more

favorable allocation of rights in data than procurement

contracts. The Government obtains license rights only in

data first produced in performance of the grant or coopera-

tive agreement.71 The recipient generally is not required to

deliver or furnish license rights in preexisting data, as would

be required under a procurement contract.72 In addition, the

Government typically obtains Government purpose rights,

rather than unlimited rights, in data first produced in the per-

formance of a grant or cooperative agreement.73 Specifi-

cally, the Government receives a royalty-free, nonexclusive,

and irrevocable license to use, reproduce, distribute to the

public, perform publicly, prepare derivative works, and

display publicly the data “for Federal purposes and to have

or permit others to do so for Federal purposes only.”74 The

license does not permit the Government to authorize third

parties to use the data for commercial purposes, as would be

permitted under a procurement contract.

Where a cost-sharing agreement applies, the recipient

can apply a restrictive legend that, for an agreed-upon pe-

riod, narrows the Government’s rights in data first produced

in performance of the grant or cooperative agreement.75 Dur-

ing that time period, the data can be used and disclosed by

and on behalf of the Government only for experimental,

evaluation, research, and development purposes.76 The

Government cannot use the data to manufacture or procure

competing products or services.

Unlike procurement contracts, grants and cooperative

agreements allow recipients to commercialize technology

developed by NASA. The Government is required to main-

tain the confidentiality of proprietary information first

produced by NASA in carrying out its responsibilities under

a cooperative agreement for a period of five years after

development of the information, unless a shorter period has

been negotiated.77 During that time period, the Government
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can only use or disclose such data for Government

purposes.78 The recipient agrees not to disclose the data to

third parties without NASA’s prior written approval during

the negotiated timeframe,79 but the recipient is not prohibited

from using the data internally. Thus, during the negotiated

time period, the recipient has the exclusive right to use

NASA’s data to commercialize the technology.

The patent rights clauses included in grants and coopera-

tive agreements with small businesses and large businesses

are analogous to the corresponding clauses utilized under

procurement contracts, with one notable exception. Small

businesses can acquire a patent license in inventions devel-

oped by NASA under a grant or cooperative agreement. The

standard patent rights clause applicable to such entities

provides that NASA must use reasonable efforts to report

inventions made by NASA employees “as a consequence of,

or which bear a direct relation to, performance of specified

NASA activities under the agreement.”80 Upon the recipi-

ent’s request, NASA must then use reasonable efforts to

negotiate an exclusive, or partially exclusive, revocable

license to such inventions, subject to the payment of a

royalty to the Government and the Government’s retention

of a royalty-free right to practice the invention or have the

invention practiced by others on behalf of the Government.81

The patent rights clause applicable to NASA procurement

contracts does not include any provision for the contractor

to acquire license rights in NASA inventions.

In short, grants and cooperative agreements provide more

protection for the recipient’s preexisting data, grant the re-

cipient the exclusive right to use data first developed in per-

formance of the agreement for commercial purposes, and

permit the recipient to leverage intellectual property devel-

oped by NASA personnel.

Limitations

Grants and cooperative agreements, although more favor-

able than procurement contracts in many respects, do have

certain limitations. Rights to subject inventions under

NASA grants and cooperative agreements are subject to the

same allocation of rights laws, and create the same concerns

for commercial entities, as NASA procurement contracts.82

Grants and cooperative agreements awarded to commercial

entitles are subject to the FAR Cost Principles and CAS.83

The Government also obtains broad audit rights. Specifi-

cally, the Government has the right to audit records that are

“pertinent” to the award and to interview the recipient’s

personnel.84 NASA’s audit rights are not limited to “directly”

pertinent records, which may permit NASA the right to audit

records relating to indirect costs.

In addition, NASA regulations specifically prohibit the

payment of profit or fee in connection with a grant or coop-

erative agreement.85 In fact, many grants and cooperative

agreements with commercial entities provide for cost shar-

ing or matching. Different requirements, terms, and condi-

tions apply to such awards.86

Summary

Grants and cooperative agreements are subject to fewer

socioeconomic requirements and include more favorable

intellectual property clauses than procurement contracts.

Yet, they include similar cost accounting requirements and

audit rights, without providing the opportunity for profit.

This combination may cause large commercial entities to

question whether grants and cooperative agreements are

worth the investment and the risk.

Cooperative Research & Development

Agreements

Nature

The Federal Technology Transfer Act of 1986, as

amended (FTTA),87 authorizes federal laboratories to enter

into CRADAs and to license technology to third parties.88

CRADAs are legislatively defined as distinct from procure-

ment contracts and cooperative agreements.89 CRADAs

permit federal laboratories to contribute Government

personnel, services, facilities, and equipment—but not fund-

ing—to a joint effort to develop new technologies.90 The

non-Government party, often referred to as the Collaborat-

ing Party, may provide funds, personnel, services, facilities,

equipment, intellectual property, or other resources.91 The

purpose of a CRADA is to support specified R&D efforts

that are consistent with the mission of the federal

laboratory.92

There are no Government-wide or NASA regulations

regarding CRADAs. NASA’s guidance for CRADAs is

contained in a NASA Policy Directive93 and NASA’s

CRADA Program Information Package.94

The NASA Policy Directive for CRADAs provides the

following guidance regarding when the use of a CRADA is

appropriate:

Use of a CRADA should be considered when the primary

purpose of the activity is to ensure the full use of the results of
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NASA’s investment in research and development outside the

U.S. Government. NASA CRADAs advance the purpose of

the FTTA by providing a Collaborating Party access to NASA

goods, services, and facilities in a manner that is consistent

with NASA mission requirements to support the transfer of

NASA technology and commercial technology

development.95

The CRADA Package includes more detailed policy guid-

ance and sample terms and conditions for CRADAs.

Advantages

Because CRADAs do not involve the expenditure of ap-

propriated funds, they impose very few compliance burdens

on the Collaborating Party. CRADAs are not subject to

TINA, the FAR Cost Principles, or CAS. There are no

financial audit rights. CRADAs are also exempt from most

socioeconomic laws and regulations. In fact, NASA’s model

clauses for CRADAs do not include any socioeconomic

provisions.

NASA’s model patent rights clause for CRADAs provides

substantially more protection for the Collaborating Party’s

subject inventions than the clauses used in procurement

contracts.96 The Collaborating Party retains title in, and

NASA obtains a Government purpose rights license to, the

Collaborating Party’s subject inventions, without any

requirement for the Collaborating Party to request a

waiver.97 The Collaborating Party must disclose its subject

inventions,98 but the failure to do so does not result in any

forfeiture of rights. There is no provision for NASA to

exercise march-in rights if the Collaborating Party fails to

achieve practical application.99 Nor is there any preference

for domestic industry, meaning the Collaborating Party can

grant an exclusive license for the foreign manufacture of

products that embody the subject invention.100

Unlike procurement contracts, CRADAs also allow the

Collaborating Party to acquire license rights in NASA’s

subject inventions. The Collaborating Party receives a non-

exclusive, nontransferable, irrevocable, paid-up license to

practice (but not to sublicense) NASA’s subject

inventions.101 The Collaborating Party also has the option to

negotiate, for reasonable consideration, an exclusive license

to make, use, or sell NASA’s subject inventions within the

particular field of use specified in the CRADA.102 The Col-

laborating Party can even negotiate a license to NASA

inventions that were not made under the CRADA but that

are directly within the scope of the CRADA work.103

CRADAs also grant the Government narrower rights in

the Collaborating Party’s data than procurement contracts.

Rather than unlimited rights in data first produced in perfor-

mance of the CRADA (“subject data”), the Government

obtains the right to use, duplicate, and disclose such subject

data, and have or permit others to do so, for Government

purposes only.104 The Collaborating Party retains the

exclusive right to use and disclose subject data for com-

mercial purposes. In addition, NASA is usually permitted to

use, disclose, and reproduce the Collaborating Party’s

preexisting, proprietary data furnished with a restrictive leg-

end only for purposes of performing its obligations under

the CRADA.105 This license is narrower than the limited

rights license NASA would receive under a procurement

contract, which permits use and disclosure within the

Government for most purposes other than manufacturing.106

The FTTA also allows NASA to limit the disclosure of

data first produced in performance of a CRADA by NASA

personnel, for a period of up to five years, if such data would

be exempt from disclosure under the Freedom of Informa-

tion Act107 if obtained from a nonfederal party.108 The Col-

laborating Party may request that valuable intellectual prop-

erty produced during the performance of the CRADA by

NASA be appropriately designated for such protection.109

As in the case of grants and cooperative agreements, this

can effectively provide the Collaborating Party with the

exclusive right to commercialize technology developed by

NASA under a CRADA for a limited time period.

Limitations

The primary limitation of CRADAs is that NASA cannot

make any federal funds available to a Collaborating Party.110

In fact, the Collaborating Party is typically required to reim-

burse NASA’s full cost of participation, including facilities,

personnel, and other resources.111 NASA will consider waiv-

ing the reimbursement requirement, in whole or in part,

where there is a “clear and demonstrated NASA benefit” to

the work.112 The CRADA Package suggests that less than

full reimbursement may be appropriate where, for example,

the Collaborating Party grants the Government the right to

use preexisting, proprietary data for purposes other than per-

formance of the CRADA.113

In addition, NASA will not enter into a CRADA to

provide resources that are reasonably available in the U.S.

commercial marketplace from other sources.114 This condi-

tion is derived from the U.S. National Space Policy, which

directs the Government to “refrain from conducting United

States space activities that preclude, discourage, or compete
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with U.S. commercial space activities, unless required by

national security or public safety.”115

Summary

CRADAs impose a lower compliance burden than any

other type of alternative contracting arrangement for R&D.

They also provide access to valuable NASA facilities,

technologies, and personnel, while limiting the Govern-

ment’s rights in the Collaborating Party’s intellectual

property. However, CRADAs cannot be used to obtain fund-

ing or to provide resources that are reasonably available

from other sources.

Space Act Agreements

Nature

The National Aeronautics and Space Act of 1958, as

amended,116 authorizes NASA to “enter into and perform

such contracts, leases, cooperative agreements, or other

transactions as may be necessary in the conduct of its work

and on such terms as it may deem appropriate.”117 Other

transactions (OTAs), often referred to as Space Act Agree-

ments (SAAs), are legally enforceable agreements other

than procurement contracts, grants, cooperative agreements,

and CRADAs.

NASA’s authority to enter into SAAs is extraordinarily

broad. Most agencies have limitations on their OTA author-

ity, such as restrictions on the types of projects and research

for which OTAs may be used.118 The Space Act, in contrast

does not include any limitations on the types of projects or

research for which NASA may use SAAs. Nor are there any

regulations governing SAAs. NASA’s guidance regarding

SAAs is set forth in a NASA Policy Directive119 and the

Space Act Agreement Guide (SAA Guide),120 which express

NASA policies but do not have the force and effect of law.

SAAs are NASA’s most powerful tool for encouraging

nontraditional Government contractors to participate in

R&D efforts with NASA. SAAs allow NASA to contribute

personnel, funding, services, equipment, expertise, informa-

tion, and facilities to a wide range of R&D efforts.121 NASA

utilizes SAAs to enter into a wide variety of transactions,

including Nonreimbursable SAAs, Reimbursable SAAs,

International SAAs, and Funded SAAs.122 NASA’s SAA

Guide includes more detailed guidance regarding the first

three types of SAAs, but references Funded SAAs only in

passing.

(1) Reimbursable SAAs—Reimbursable and Nonreim-

bursable SAAs are similar to CRADAs.123 They are used

when NASA makes available resources, other than funding,

to the Agreement Partner. Unlike CRADAs, however,

Reimbursable and Nonreimbursable SAAs are not limited

to agreements involving NASA laboratories.

Reimbursable SAAs permit the Agreement Partner to use

NASA goods, services, facilities, or equipment to advance

the Agreement Partner’s own interests.124 The Agreement

Partner reimburses NASA, in whole or in part, for the cost

of NASA’s participation.125 When NASA performs reim-

bursable work utilizing NASA facilities, the Agreement

Partner is typically charged the full cost incurred by NASA

in performing the SAA.126 NASA may accept less than full

reimbursement if it will obtain some additional benefit, such

as additional rights in inventions and data.127

NASA undertakes Reimbursable SAAs when it has

unique goods, services, and facilities that are not being fully

utilized to accomplish mission needs and that can be made

available to the Agreement Partner, on a noninterference

basis, consistent with NASA’s mission.128 NASA policy also

requires Reimbursable SAAs to meet one or more of the fol-

lowing criteria:

E “Sustains facilities and lowers operational costs for

current and future needs of NASA’s missions”;

E “Sustains skills that are currently needed or will be

needed in the future to support NASA’s mission”; or

E “Sustains a functional area not adequately funded by

NASA programs but needed for present or future sup-

port of NASA’s missions.”129

(2) Nonreimbursable SAAs—Nonreimbursable SAAs

involve “NASA and one or more Partners in a mutually ben-

eficial activity that furthers NASA’s mission, where each

party bears the cost of its participation, and there is no

exchange of funds between the parties.”130 Nonreimburs-

able SAAs are used where NASA and the Agreement Partner

are performing activities collaboratively and the end results

are of interest to both parties.131

NASA will not enter into a Nonreimbursable SAAs un-

less it determines that each party’s contribution is fair and

reasonable under the circumstances.132 This determination

requires a cost estimate of the value of the NASA resources

to be contributed to the joint effort.133 NASA typically

requires the Agreement Party to estimate the value of its

contribution as well.134
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(3) International SAAs—International SAAs are Nonre-

imbursable or Reimbursable SAAs in which the Agreement

Partner is a legal entity not established under a state or

federal law of the United States.135 NASA uses International

SAAs to establish bilateral or multilateral arrangements with

foreign commercial, noncommercial, or governmental enti-

ties of a foreign sovereign or foreign person.136 This BRIEF-

ING PAPER does not address the terms, conditions, and other

requirements of International SAAs.

(4) Funded SAAs—Funded SAAs involve the payment of

appropriated funds to a domestic Agreement Partner to ac-

complish a NASA mission.137 Funded SAAs may be used

“only when [NASA’s] objective cannot be accomplished

through the use of a procurement contract, grant, or cooper-

ative agreement.”138 The SAA Guide addresses Funded

SAAs only in passing, stating that “[a]dditional guidance on

Funded SAAs is under development and will be provided at

a later time.”139 No such additional guidance has been

published.

Advantages

SAAs are not subject to TINA, CAS, the FAR, or the

NSF. Audit rights are uncommon for Reimbursable and

Nonreimbursable SAAs because they do not involve the ex-

penditure of appropriated funds. Payments under Funded

SAAs are usually based on a fixed price for achieving speci-

fied milestones without regard to incurred costs. Accord-

ingly, Funded SAAs typically include a narrow audit rights

clause limited to records that “directly pertain to and

involve” transactions relating to the SAA. The Government

typically does not have the right to audit indirect costs.

In addition, SAAs typically include few, if any, socioeco-

nomic requirements or other collateral obligations. The SAA

Guide does not address equal opportunity, affirmative ac-

tion, human trafficking, the payment of prevailing wages, or

small business subcontracting. Nor are these issues gener-

ally addressed in Funded SAAs. SAAs also contain very

few representations and certifications. These are typically

limited to suspension and debarment, compliance with limi-

tations on the use of appropriated funds to influence federal

transactions, and the absence of convictions or civil judg-

ments for fraud relating to Government contracts. This

contrasts with the numerous representations and certifica-

tions that are required in connection with NASA procure-

ment contracts.

SAAs also offer flexibility with respect to the negotiation

of intellectual property rights. This includes both patent

rights and rights in technical data and computer software.

The model patent rights clause for SAAs that involve

NASA funding or inventive work for the benefit of NASA

(rather than the Agreement Partner’s own benefit) is similar

to the “New Technology” clause used for procurement

contracts.140 The model clause is more favorable to the

Agreement Partner, however, in that it requires NASA, upon

request, to use reasonable efforts to negotiate a mutually

agreeable license to NASA’s subject inventions.141 NASA

has also demonstrated extraordinary flexibility in negotiat-

ing modifications to the model clause. For example, NASA

frequently agrees not to exercise its Government purpose

rights license in the Agreement Partner’s subject inventions

until a specified date, thereby providing the Agreement

Partner with a period of exclusivity to reap the benefit of its

investment. Other potential modifications to the model

clause may include, without limitation, delayed disclosure

of subject inventions, delayed filing of patent applications

(if possible under patent law), and limiting the Government’s

license to NASA or a particular program.

NASA’s model patent rights clause for SAAs in which

the Agreement Partner does not receive funding from NASA

or undertake inventive work for the benefit of NASA—

which is true in most Reimbursable and Nonreimbursable

Agreements—is even more advantageous to the Agreement

Partner. NASA does not acquire title to or even license rights

in the Agreement Partner’s subject inventions.142

SAAs also include more favorable data rights terms than

most NASA procurement contracts. NASA’s model data

right clause for Reimbursable and Nonreimbursable Agree-

ments where the exchange of proprietary data is expected

provides for the same allocation of rights as NASA’s sample

CRADA clause.143 NASA receives Government purpose

rights (rather than unlimited rights) in the Agreement

Partner’s subject data, and NASA is only permitted to use

preexisting, proprietary data for the purpose of performing

its obligations under the Agreement (rather than receiving

limited or restricted rights in such data).144

There is no sample clause for Funded SAAs, but the al-

location of rights is typically similar. NASA generally ac-

cepts very limited rights in preexisting proprietary data

furnished with a restrictive legend. To the extent such data

is provided, NASA often obtains only a license to use the

data to evaluate performance during the term of the SAA.

NASA usually obtains a Government purpose rights license
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in subject data, but has agreed to except narrower rights. For

example, NASA has agreed to delay the onset of Govern-

ment purpose rights until the SAA has expired and to limit

the use and disclosure of subject data during the term of the

SAA to the evaluation of the Agreement Partner’s

performance. This allows for a period of exclusivity during

which NASA cannot use the subject data to procure compet-

ing products or services.

It is also common for SAAs to include provisions, similar

to CRADAs, that limit the dissemination of data first

produced by NASA in performance of the SAA.145 In fact,

some SAAs have prohibited NASA from using its own

subject data for any purpose other than performing its

obligations under the SAA.

The terms and conditions of SAAs are often more favor-

able to Agreement Partners than procurement contracts in

other respects as well. SAAs typically do not include a uni-

lateral changes clause, meaning that any changes to the work

or the terms and conditions are subject to the mutual

agreement. SAAs often include broad disclaimers of

warranty. For example, it is not uncommon for Funded

SAAs to provide that services are furnished “as is” with no

express or implied warranties of any type.

Limitations

The only apparent limitation on NASA’s use of SAAs is

the availability of appropriated funds. NASA can enter into

SAAs for any type of project that furthers the Agency’s

mission. NASA can use SAAs to stimulate research for a

public purpose (like grants and cooperative agreements), to

share NASA resources (like CRADAs), and to procure sup-

plies and services for the direct benefit of NASA (like

procurement contracts). SAAs can provide for the reim-

bursement of NASA’s costs or the payment of a fee to the

Agreement Partners. NASA can include in SAAs whatever

terms and conditions it deems appropriate. The only manda-

tory provision is the patent rights clause required to be

included in Funded SAAs.

NASA has imposed certain limitations on SAAs as a mat-

ter of policy. NASA will not use Reimbursable SAAs to

make available resources that are reasonably available in

the U.S. commercial marketplace.146 In addition, NASA

policy allows the use of Funded SAAs “only when the

Agency’s objectives cannot be accomplished through the

use of a procurement contract, grant, or cooperative

agreement.”147 Nevertheless, NASA has virtually unfettered

discretion in applying these policies and determining when

to enter into a SAA.

Summary

SAAs impose few compliance obligations and offer

extraordinary flexibility in the negotiation of intellectual

property rights. Unlike other types of alternative arrange-

ments for R&D, SAAs also allow the Agreement Partner to

earn a fee. This makes SAAs the most powerful instrument

for encouraging nontraditional Government contractors to

engage in R&D activities with NASA.

Guidelines

These Guidelines highlight the advantages and limita-

tions of alternative agreements (other than procurement

contracts) for R&D efforts involving NASA. They are not,

however, a substitute for professional representation in any

specific situation.

1. NASA procurement contracts for R&D services impose

numerous socioeconomic requirements, compliance bur-

dens, and non-customary intellectual property terms.

2. Grants, cooperative agreements, CRADAs, and SAAs

allow contractors to participate in NASA R&D efforts

without the vast array of burdensome terms and conditions

typically included in procurement contracts.

3. Grants and cooperative agreements allow NASA to

stimulate and support research for a public purpose other

than the direct benefit of NASA.

4. Grants are used when NASA’s contribution is limited

to funding; cooperative agreements are used when NASA

participates jointly in the R&D effort.

5. Grants and cooperative agreements impose a lower

compliance burden and offer more favorable intellectual

property terms than procurement contracts, but often require

cost sharing and never permit the recipient to earn a fee.

6. CRADAs allow NASA laboratories to contribute

personnel, services, facilities, and equipment to joint efforts

to develop new technologies

7. CRADAs impose a lower compliance burden and offer

more favorable intellectual property terms than procure-

ment contracts, grants, and cooperative agreements, but

often require reimbursement of NASA’s cost and never

permit NASA to provide funding.
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8. SAAs allow NASA to stimulate research for a public

purpose (like grants and cooperative agreements), to share

NASA resources (like CRADAs), and to procure supplies

and services for the direct benefit of NASA (like procure-

ment contracts).

9. SAAs impose the same low compliance burden as

CRADAs and offer a similar degree of flexibility in the

negotiation of intellectual property rights.

10. Unlike CRADAs, SAAs can be used to fund private

R&D efforts and can allow the Agreement Partner to earn a

fee for its work.
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