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Non-Union EmployeesMay No Longer Assert Weingarten Rights

In a reversal of its prior position, the National Labor Relations Board recently held in
IBM Corp. that non-union employees are not entitled to have a coworker present at an interview
that may lead to discipline. (The right to have a coworker present at any interview that the
employee reasonably believes might result in discipline is known as the Weingarten right). By
reversing its 2000 decision in Epilepsy Foundation of Northeast Ohio, the Board returned to
earlier precedent which held that the Weingarten right does not extend to a workplace where the
employees are not represented by a union.

The Board based its decision to reverse Epilepsy Foundation - which provided that union
and nontunion employees could assert Weingarten rights - on the following policy
considerations. (1) in a non-union workplace, coworkers do not represent the interests of the
entire work force; (2) without a union, coworkers cannot redress the imbalance of power
between employers and employees; (3) unlike a union representative, a coworker generaly is
unskilled in labor matters, and likely will be chosen due to his or her relationship with the
interviewee, and this personal or emotional connection to the interviewee may impede the
investigation; and (4) unlike a union representative, a coworker has no legal duty not to reveal or
misuse information obtained in the employee interview, and therefore may compromise the
confidentiality of an investigation.

In 1BM Corp., the Board recognized that Epilepsy Foundation's extension of Weingarten
rights to non-union employees put employers in the difficult position of having a duty to
promptly and discretely investigate workplace complaints without the ability to speak directly
and confidentialy to its employees. IBM Corp. is a victory for employers, as employers now
may speak directly to their non-union employees when conducting such investigations.



If you have any questions regarding this case or workplace investigations generally, please
contact a member of the Labor & Employment Practice Group in one of our offices.
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