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Ever wonder what it takes to win a protest? 

 

With the recent release of the U.S. Government Accountability 

Office's statistics for fiscal year 2023, we thought now would be the 

perfect time to share some insights we gained by reading every 

published decision in which the GAO sustained a protest to help us all 

understand what wins, and more specifically, what won in the past 

year.[1] 

 

Although numbers are interesting and empirical, they are just 

numbers, and they do not tell the whole story. Still, let us first start 

with the numbers for context. 

 

The GAO saw a rise in cases in fiscal year 2023 — up 22% from last 

year, or 2,025 cases — and it conducted hearings in 22 cases, 

compared to only two last year. The GAO's statistics from fiscal year 

2022 showed a relatively steady sustain-rate percentage hovering 

between 13% and 15% of the decisions on the merits. This year, the 

GAO reports a sustain rate of 31%, listing the number of sustained 

cases at 188, versus 59 last year. 

 

The GAO explains that the higher number of protests sustained is, at 

least in large part, due to "an unusually high number of protests 

challenging a single procurement," namely the U.S. Department of 

Health and Human Services' Chief Information Officer-Solutions and 

Partners 4, or CIO-SP4, acquisition, in which the GAO sustained 119 

protests on primarily one ground. 

 

Taking this one procurement out of the mix, there were 69 remaining 

protests sustained, which would equate to a sustain rate of about 

14% — much more in line with the GAO's historic rate over the prior 

four years of 13% to 15%. 

 

Just looking at the numbers, protesters lost between 69% to 87% of the merit-based 

decisions between 2019 and 2023. These numbers are a bit deceptive insofar as there is 

also an "effectiveness rate," which combines sustained cases and those for which the 

agency took corrective action. That rate hovers between 44% and 57% — much better 

odds. 

 

Swinging in the other direction, if you look at the percentage of cases sustained versus 

cases filed over the last five years, then the sustain rate was only between about 0.4% to 

0.9%. 

 

After reading every published decision in which the GAO sustained a protest during fiscal 

year 2023, we determined that the wins break down into nine basic categories: 

 

1. Improper technical or past performance evaluations; 
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2. Flawed best-value analyses; 

 

3. Unreasonable price realism or cost realism analyses; 

 

4. Solicitation improprieties; 

 

5. Misleading or unequal discussions; 

 

6. Failure to reasonably evaluate total professional employee compensation; 

 

7. Material misrepresentation of key personnel availability; 

 

8. Task order award beyond the General Services Administration Federal Supply Schedule, 

or GSA FSS, contract; and 

 

9. Improperly limited corrective action. 

 

We will save you a tedious detailing of every case in which the GAO sustained a protest. 

Instead, we provide some key examples of what won and why. 

 

Improper Technical or Past Performance Evaluations 

 

Unsurprisingly, topping the list with the most sustained protests were challenges to 

technical or past performance evaluations. Although there are outliers, the three main 

categories of sustained protests are summarized below. 

 

The GAO sustained protests in which the contemporaneous evaluation materials did not 

support the agency's conclusions or were insufficient. This is in line with many prior cases. 

 

For example, in the case that drove the GAO's anomalous results, the GAO sustained 119 

protests where the contemporaneous evaluation record did not demonstrate that the agency 

conducted the evaluation it specified it would undertake. 

 

In Systems Plus Inc. and Phoenix Data Security Inc., the GAO sustained protests filed by 91 

offerors challenging their elimination from the competition. The GAO found that the 

solicitation required the agency to validate each offeror's self-scores and "the lack of 

documentation, combined with misleading and contradictory explanations regarding how the 

validation occurred, [precluded the GAO] from finding that the Phase 1 evaluation was 

reasonable."[2] 

 

The GAO also sustained protests where the agency ignored or excused an awardee's failure 

to submit required information or meet a material requirement. Again, this is a classic basis 

for sustaining a protest. 

 

In Aptim-Amentum Alaska Decommissioning LLC, for example, the solicitation required the 

submission of a key personnel retention plan.[3] Noting that only a proposal that meets all 

material requirements may serve as the basis for an award — sound familiar? — the GAO 

found the awardee's failure to (1) submit a required key personnel retention plan, and (2) 

otherwise address retention of key personnel in its proposal rendered it ineligible for the 

award.[4] 

 

Lastly, the GAO sustained protests where the agency's conclusions were either based on 

mistakes, or on conclusions that were inconsistent with the contents of proposals or 
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underlying evaluations. 

 

For example, in Unico Mechanical Corporation, the GAO sustained the protest where the 

agency unreasonably assessed a weakness (1) notwithstanding that the proposal met the 

solicitation's stated minimum requirement, and (2) because of a mistaken finding that the 

offeror did not address a feature in its proposal.[5] 

 

Flawed Best-Value Analyses 

 

In addition to overturning best-value decisions based on flawed technical evaluations,[6] 

the GAO also reaffirmed its view that a source selection authority's reliance solely on 

adjectival ratings without consideration of lower-rated but acceptable proposals, with lower 

relative prices, was improper.[7] Further, it found unreasonable a Social Security 

Administration decision that proposal strengths are essentially equal without qualitatively 

comparing them.[8] 

 

The GAO also found unreasonable the SSA's determination to remove 33 of the strengths 

the evaluators identified without a contemporaneously documented explanation.[9] Ignoring 

risks identified in the awardee's proposal was also found to be improper.[10] And an 

unsupported SSA dismissal of a technical advantage as short-lived was also improper.[11] 

 

Unreasonable Price or Cost Realism Analysis 

 

In the area of challenges to cost realism analyses, the GAO reaffirmed that although an 

agency is not required to evaluate every element of an offeror's proposed costs or develop 

an empirically accurate most-probable cost, it cannot blindly rely upon an offeror's business 

judgment.[12] 

 

The GAO also reinforced the requirements for documenting the evaluation of offerors' 

proposed prices,[13] and ensuring that all elements of the price are included and are the 

correct figures.[14] 

 

Finally, the GAO found an agency's price realism analysis must include an assessment of the 

offerors' entire price and ensure that all contract line item numbers and associated costs are 

addressed.[15] 

 

Solicitation Improprieties 

 

The protests in which the GAO sustained challenges to solicitation terms and conditions 

show its willingness to delve into the propriety of contract types, and the terms and 

conditions that are suitable for procurement under Federal Acquisition Regulation Part 12. 

 

For example, in General Dynamics Information Technology Inc., the GAO determined that 

the use of a "fixed-price level of effort" contract type was inappropriate where the work was 

clearly defined, including both staffing and performance requirements, and the hours set 

forth for each period were either a ceiling or estimate, rather than an agreed-upon level of 

effort.[16] 

 

In Orlans PC, a FAR Part 12 procurement for nationwide default management services, the 

protester alleged that the pricing terms for property preservation and maintenance services, 

and the invoicing terms for foreclosure services, were contrary to customary commercial 

practice.[17] 
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The GAO agreed, finding that FAR Section 12.301(a) was violated where the agency did not 

specifically request information on commercial practices and, instead, relied on other 

government agency contracts and the absence of objections to support its view that the 

solicitation included customary commercial practice. 

 

Misleading or Unequal Discussions 

 

In response to challenges to the conduct of discussions, the GAO reaffirmed that the 

requirement to disclose all deficiencies, adverse past performance data and significant 

weaknesses holds true even if the agency only discovers the deficiency or significant 

weakness in the reevaluation of a materially unchanged proposal.[18] 

 

In the area of defining what constitutes discussions, the GAO affirmed the acid test for 

discussions, finding that exchanges with offerors during Phase 1 of procurement constituted 

discussions because the agency allowed an offeror to submit a required letter of 

commitment, considered that letter in its evaluation and permitted other offerors to submit 

additional materials to make their proposals acceptable.[19] 

 

Failure to Reasonably Evaluate Total Professional Employee Compensation 

 

Included in the sustained protests this year are cases in which the GAO took a dim view of 

agencies' noncompliance with the requirement to evaluate the total professional employee 

compensation pursuant to FAR 52.222-46.[20] 

 

In these cases, the agency relied upon assumptions regarding escalated rates that were 

inconsistent with the offeror's proposal, did not commonly evaluate proposals, considered all 

labor categories rather than just professional employees and departed from stated 

evaluation criteria regarding the need to consider nationally competitive compensation. 

 

Material Misrepresentation of Key Personnel Availability 

 

In reaffirming that material misrepresentations in proposals will not be tolerated, the GAO 

sustained ASRC Federal Data Solutions LLC's protest and recommended the exclusion of the 

awardee from the competition where the awardee knew, before the submission of its offer, 

that one of its two proposed key employees had withdrawn her authorization to be included 

as a proposed key person — despite her earlier acceptance of a contingent offer of 

employment.[21] 

 

The GAO explained that in "determining an appropriate remedy in misrepresentation cases, 

we typically consider such factors as the degree of negligence or intentionality associated 

with the offeror's misrepresentations, as well as the significance of the misrepresentation to 

the evaluation." 

 

Here, the GAO found that not only had the awardee misrepresented the availability of the 

proposed key person, but also the agency relied on it in both evaluating the proposal and 

award determination, thus prompting its recommended exclusion. 

 

Task Order Award Beyond the GSA FSS Contract 

 

In confirming that awards of task orders under the GSA FSS contracts may not include 

open-market products or services unless permitted by the solicitation, the GAO sustained a 

protest where the awardee had mapped its FSS labor categories to the request for 

quotations' labor categories, but the positions and functions were seemingly quite different. 
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The GAO found that the agency failed to evaluate or document any assessment of the 

mismatched labor mapping to determine whether the proposed FSS labor categories 

encompassed the types of services required by the request for quotations' labor categories, 

and whether the services were within the awardee's FSS contract.[22] 

 

Improperly Limited Corrective Action 

 

A final example is a case in which the GAO confirmed this year that not all corrective action 

is protest proof. In the matters of Kupono Government Services LLC and Akima Systems 

Engineering LLC, in taking corrective action in response to several protests, the agency 

allowed only changes to cost proposals but neither explained the precise defects they were 

remedying nor why changes to the cost proposals under a cost type award would not impact 

the offerors' technical proposals.[23] 

 

The protesters contended, and the GAO agreed, that cost and technical proposals typically 

are inextricably intertwined and, absent an explanation of the defects being remedied, the 

GAO could not determine that the limitation on changes to the proposal was reasonable. 

 

Conclusion 

 

Overall, the protests sustained by the GAO this year reflect its continued willingness to look 

behind post-protest explanations, and to take a hard look at the facts. By far, the most 

successful protests continue to be those for which the documented record is woefully 

inadequate or clearly shows material mistakes or failures to enforce or abide by clear 

solicitation requirements. 
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