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Exciting New Partnership!

CEB is thrilled to welcome the authoritative work of Richard Simmons of Sheppard
Mullin to CEB’s renowned online employment law offerings. CEB and Simmons
Employment Law Library offers, for the first time, Simmons’ essential reference
book, Wage and Hour Manual for California Employers, in OnLAW's power
format: searchable, easily accessed, and linked to cited primary law.
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Precise Results.
Unrivaled Content.

CEB and Simmons: Employ the Best

Avoid mistakes, keep up with the law, and ace procedures and deadlines with OnLAW.

The CEB and Simmons Employment Law Library features authoritative tools and advice from California judges and
attorneys, and includes:

¢ In-depth coverage of California substantive law, links to cases and codes
e Drafting direction and samples for actions and filings, employment documents, etc.
e Guidance on drafting, reviewing, and evaluating employee handbooks and other documents to ensure compliance

e How to file discrimination charges with the EEOC, conduct internal investigations for client employers, go to trial,
and more

e Practice tips and strategy for employer or employee clients, checklists, procedural rules and deadlines

OnLAW gives you all the advantages of CEB's practice guides online, with search, bookmarking, forms and checklists, and
links to cited California cases and codes and U.S. Supreme Court cases.

‘ Simmons’ Wage and Hour Manual for California Employers Employment Damages and Remedies

Advising California Employers and Employees Handling a Wrongful Termination Action

Working with Independent Contractors, Leased Workers, and
Outsourcing

California Wage and Hour Law and Litigation

Drafting Employment Documents for California Employers
Wrongful Employment Termination Practice: Discrimination,

Employee Leave Laws: Compliance and Litigation -
Harassment, and Retaliation

more info » ceb.com/simmons
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Richard J. Simmons is a partner in the
Labor and Employment Practice Group in
Sheppard Mullin’s Los Angeles office. Mr.
Simmons represents employers in various
employment law matters involving litiga-
tion throughout the country and general
advice regarding state and federal wage
and hour laws, employment discrimina-
tion, wrongful discharge, employee disci-
pline and termination, employee benefits,
affirmative action, union representation
proceedings, and contract arbitrations.
He received his B.A. from the University
of Massachusetts and his J.D. from the
University of California, Berkeley.
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When Must Employee

Travel Time Be Paid?

The question of whether time
is compensable arises in many
contexts, but is particularly
challenging when applied to
travel time.

alifornia law establishes unique
rules governing when time spent
is compensable “hours worked.”
How these rules are applied to travel time is
continuing to evolve.

Unlike federal law, under which employees
need only be paid for time when they’re “suf-
fered or permitted to work,” California law
requires that an employee be paid for time if

by Richard ]. Simmons

3. The employee’s “regular rate of pay” used
to calculate overtime pay is computed
based on hours worked.

The question of whether time is compensa-
ble arises in many contexts, but is particular-
ly challenging when applied to travel time.
Ordinarily, commute time to and from work
isn’t considered work time and need not be
paid. However, the California Supreme

give employees that freedom.

The travel time issue recently surfaced in an
intriguing court of appeal case. In Hernan-
dez v Pacific Bell Tel. Co. (2018) 29 CA5th
131, the employer offered an optional pro-
gram that allowed certain employees to vol-
untarily choose to drive a company vehicle
home at the end of each workday. Some of
the vehicles contained equipment used in

who carry a briefcase filled with work docu-
ments or an electronic device to access work
emails to and from work would need to be
compensated.

The Hernandez case is very instructive and
contributes significantly to the clarification
of the wage and hour field. It clarifies the
application of the “hours worked” standards
to cases in which employees voluntarily take

“California law requires that an employee be paid for time if the
employee is either ‘suffered or permitted to work’ or ‘subject to
the control’ of the employer. The second standard results in more

“In contrast to normal home-to-work travel time, during which
employees can drop their kids off for childcare or visit a store,
traveling on a company-provided bus that picks employees up at
a designated location and drives them to a worksite doesn’t give

compensable time under California law than federal law.”

the employee is either “suffered or permit-
ted to work” or “subject to the control” of
the employer. The second standard results
in more compensable time under California
law than federal law.

A finding that time must be paid as “hours
worked” has these consequences:

1. It must be paid at no less than the
minimum wage, which is currently $12
an hour;

2. The time must be added to other work
time when determining whether the
employer owes overtime and, if so, how
much overtime it owes; and

Court stated years ago in Morillion v Royal
Packing Co. (2000) 22 C4th 575 that em-
ployees who are subject to the employer’s
control while traveling to a worksite on a
company-provided bus are entitled to com-
pensation for the travel time.

The California Supreme Court concluded
that the travel time had to be counted as
work time because the employees were sub-
ject to the employer’s control while riding
the bus. In contrast to normal home-to-
work travel time, during which employees
can drop their kids off for childcare or visit a
store, traveling on a company-provided bus
that picks employees up at a designated lo-
cation and drives them to a worksite doesn’t

employees that freedom.”

the performance of the employees’ jobs. The
court concluded that the employees weren't
subject to the employer’s control or “suffered
or permitted to work;” thus this driving time
wasn't compensable work time.

The Hernandez court paid close attention to
the fact that employees transported equip-
ment when driving the vehicles to and from
work. It observed that the transportation of
the equipment didn’t require additional ef-
fort or extra time; rather, it was incidental to
driving the company’s vehicles. If the stan-
dard were otherwise, the court indicated that
commutes of police officers who carry guns,
employees who carry badges, and employees

employer-owned vehicles to and from home
and the first and last locations of the day and
transport equipment along with the vehicles.

Issues around compensable time are discussed
in the 2019 edition of the Wage and Hour
Manual for California Employers, which
is now available through the new CEB and
Simmons Employment Law Library. This
new library features invaluable best practices,
commentary, practice advice, sample docu-
ments, and more.






