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Player One

2nd-year associate creates
firm’s video game practice

By Niraj Chokshi
RECORDER STAFF WRITER

Sheppard, Mullin, Richter & Hampton associate Shawn Foust just
leveled up.

The firm announced last week that Foust, a second-year associate
in the Century City office, will lead its newly created video game
industry group, a coalition of 20 partners and associates.

Foust, who says he’s less a leader and more a maintainer of the
group, is a video game connoisseur. He owns five consoles, can name
the publisher of his all-time favorite game — Ogre Battle, published
by Enix for the Super Nintendo Entertainment System — and even
has a favorite gaming industry legal issue, the end-user license agree-
ment. He even once had dreams of entering the industry.

“I tried to be a programmer by taking classes back in high school,
and it just didn’t stick at all,” said Foust, 26. He turned to other areas
of the industry and began reading books on game design and mechan-
ics, but eventually came to terms with the likelihood that his dream
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would not be realized.

“I then went off to law school,” he says.

The practice group was Foust’s idea. He only joined the firm last
fall, drifting from labor and employment work toward the entertain-
ment group. The firm was encouraging associates to be pro-active, so
he broached the idea of starting the video game industry group with
Robert Beall, head of the firm’s business litigation group and the head
of the Orange County office.

“I spoke to him about the possibility and he said, “Well that’s inter-
esting. Why don’t you convince me?’

“I said, ‘All right, what the heck — I might as well just give it a
shot and just start doing things and see if they say no,”” he said. Sev-
eral partners at the firm were already representing industry clients
in various matters. Aided by fellow associates Bethany Hollister and
Oscar Cisneros, Foust started drafting outlines on the industry and
marshalling internal resources. He sent out a firmwide e-mail seek-
ing attorneys with interest and aptitude for the practice area, and got
about 50 responses.

“I have lists with everyone who has this very high-end, solid legal
experience,” he said. “And then I have a list of everyone who plays
video games at the firm.”

PLAY TIME

Foust entered the game at a good time. Video game and console rev-
enues totaled $18 billion domestically in 2007, while movie and mu-
sic revenues totaled a combined $20 billion, according to data from
the industry associations. Music sales fell 12 percent by some counts,
and movie revenues rose by only about 2 percent last year, but video
game sales shot up by 28 percent.

Not only is there more money, there are also more legal issues. The



drive to constantly improve the product can
lead to new legal questions.

“Where the law gets made is in these kinds
of new technology cases, because the video
game has to have the best technology,” said
Neil Smith, an IP partner in Foust’s new
group. While at now-defunct Limbach &
Limbach, Smith represented Sega Enterprises
Ltd., a video game manufacturer, in its 1994
suit against Maphia, a digital bulletin board
system on which Sega’s games were illegally
exchanged.

The court ruled that the owners of the board
were liable for users’ copyright infringement
— a ruling cited seven years later in the ma-
jor 2001 Ninth Circuit U.S. Court of Appeals
decision that shut down music file-sharing
service Napster.

Smith, who enforces the Pac-Man copyright
for NAMCO and related companies, says
copyright issues are becoming more compli-
cated as games increasingly license music,
voices and likenesses.

Video game enthusiasts, and competing
manufacturers, also put any new product un-
der intense scrutiny, making it more likely that
patent infringement questions might arise.

“When we’re dealing with a circuit, it’s
typically embedded within a chip and there-
fore not as visible to the industry,” said Marc
Sockol, amember of Foust’s group who joined

‘Even though I'm
junior, the way I put it
is, “Yeah, I'm young,
but the industry is
young, I have plenty of
experience playing their
games.”

— SHAWN FOUST
Sheppard, Mullin

Sheppard, Mullin in April to head its new Sili-
con Valley office. “When we’re dealing with
video game clients, a lot of the time there are a
lot of people out there that are digging through
the code and figuring out what’s going on. It’s

easier for [companies] to become the target.”

Sockol, who has counted Electronic Arts,
one of the world’s biggest video game publish-
ers, as a client for about a year, deals mostly
with patent and trademark issues. The firm’s
other video game clients include Activision,
Aruze, Comcast, Game Show Network, Nam-
co Bandai Games America and Zeebo.

Foust said that, in addition to the lawyers
who were eager to join the group, he’s had
a lot of positive reaction. While it’s unusual
for a second-year associate to create and lead
a new practice group, in this case, his youth
works in his favor.

“Even though I'm junior, the way I put it is,
“Yeah, I’'m young, but the industry is young,
I have plenty of experience playing their
games,”” he said.

While the new industry group may sound
like an excuse to spend the day “learning”
about what clients do, Foust said that’s not
likely.

“You’re not going to get bills that say three
hours of video game playing time,” he said.

Reporter Niraj Chokshi’s e-mail address is
Niraj.Chokshi@incisivemedia.com.

Reprinted with permission from the August 25, 2008 edition of The Recorder. © 2008 ALM Properties, Inc. Al rights reserved. Further duplication without permission is prohibited.
For information, call 749.5410 or Paula.Ryplewski@incisivemedia.com. ALM is now Incisive Media, www.incisivemedia.com




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialUnicodeMS
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [792.000 1224.000]
>> setpagedevice


