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WITH THE ADVANCES in electronic 
media, such as Web sites, electronic 
mail, instant messaging services and 
electronic bulletin boards, courts 

have been faced with a number of cases in which 
a defendant may never have physically appeared 
in the forum state but is being hailed into one of 
its courts. Such a situation presents the challenge 
of trying to determine, within the context of 
the U.S. Supreme Court’s jurisprudence and 
constitutional limits, the jurisdictional parameters of  
modern technology. 

That is what confronted the First Department in 
Fischbarg v. Doucet,1 in which the trial court had found 
that personal jurisdiction existed over the defendants 
who had retained the plaintiff attorney and only 
communicated by letter, telephone, facsimile and e-
mail.2 The 3-2 affirmance may have far-reaching effect 
as courts, grappling with the application of traditional 
legal principles to the free flowing communication of 
the electronic age, search for appropriate standards 
for personal jurisdiction. On the other hand, the 
ruling may be limited, qualified or reversed. 

What it should not be, at least for the time 
being, is ignored. This article examines the 
Fischbarg decision and its potential implication 
for personal jurisdiction based on Web sites, e-
mails and instant messages (“e-contacts”). 

The three-justice Fischbarg majority highlighted 
this issue:

With the evolution of technology, it is clear that 
physical presence alone should not determine 
whether one has purposely availed itself of a 
state’s rights and benefits for jurisdictional 
purposes. One court has recognized this fact, 
stating “lawyers and other professionals today 

transact business with their pens, their fax 
machines and their conference calls—not with 
their feet.”3 
Relying on decisions in Parke-Bernet Galleries, 

Inc. v Franklyn4 and Pilates, Inc. v. Pilates Institute, 
Inc.,5 the majority noted that whether or not a 
party is subject to jurisdiction in New York does 
not turn on physical presence alone; rather, the 
issue is whether the presence results in “‘extensive 
purposeful activity’” in New York.6

The ‘Fischbarg’ Decision
The Fischbarg plaintiff is a lawyer and solo 

practitioner who lives and works in New York 
City. In early 2001, one of the defendants, 
Doucet, who was a resident of California and the 
president of Only New Age Music, Inc. (ONAM), 
a California corporation, called plaintiff to 
discuss retaining him to research and consider 
bringing an action against nonparty Allegro  
Corporation (Allegro).7 

Subsequently, Doucet sent a letter to plaintiff 
at his New York office thanking him for “offering 
to help” ONAM with any potential claims 
against Allegro. Doucet enclosed copies of 
certain information that plaintiff had apparently 
requested relating to the potential claims. The 
letter set forth the purported fee agreement and 
concluded by thanking plaintiff for his “time and 
consideration to look at this complex issue.”8 

A few months later, Allegro sued ONAM 
and the individual defendants in Oregon federal 
district court. Plaintiff was admitted pro hac vice 
and represented the defendants from May 2001 
until January 2002.9 

Even though the case was venued in Oregon, 
plaintiff never left New York to work on the case 
and, instead, appeared at court conferences, took 
and defended depositions, and argued a motion 
for summary judgment all telephonically.10 During 
the course of his representation, the plaintiff 
purportedly worked 238.4 hours.11

The action in Oregon settled and plaintiff and 
defendants became involved in a dispute over fees, 

after which time defendants discharged plaintiff. 
Plaintiff then made a fee application to the court in 
Oregon, which held that it did not have personal 
or subject matter jurisdiction to determine the 
dispute.12 Plaintiff then commenced a suit in New 
York to recover approximately $60,000 that he 
claimed was due, and defendants moved to dismiss 
the complaint, pursuant to CPLR 3211(a)(8), on 
the ground that the court lacked jurisdiction over 
the defendants under CPLR §302(a)(1).13 

In affirming the Supreme Court’s decision, 
the First Department held that defendants “had 
sufficient contacts with plaintiff in New York to 
subject them to jurisdiction here for purposes of 
determining their fee dispute.”14 In particular, 
the majority found the following facts to  
be dispositive:

• Defendants sought out plaintiff, who was 
not known to them beforehand, to represent 
them in a legal matter.
• At the time defendants retained plaintiff, 
it was not known whether the dispute 
between ONAM and Allegro would result 
in litigation.
• It was also not known that Allegro would 
sue ONAM in Oregon.
• The suit by Allegro was brought three 
months after defendants retained plaintiff.
• Defendants sent “voluminous documents” 
to plaintiff. 
• At the time Allegro sued ONAM, 
plaintiff had already done work on the  
defendants’ behalf.
• During the year that plaintiff represented 
defendants, defendants “made frequent phone 
calls to plaintiff in New York, and sent their 
e-mails and fax communications to him in 
New York.
• Defendants sent payments to plaintiff ’s 
office in New York, “where they consulted 
plaintiff about their lawsuit and formulated 
and executed their litigation strategy.”15

The majority concluded that a review of 
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plaintiff ’s time logs “clearly show[ed] that 
defendants’ contacts with their New York counsel, 
were neither insubstantial nor sporadic.”16 The 
majority further found that since defendants 
“projected themselves” into New York and 
those acts were “directly related” to the fee 
dispute, requiring defendants to defend the 
case in New York did not violate constitutional 
limitations.17 

A strident dissent had a different view: 
Even though defendants’ initial telephone call 
to plaintiff was for the purpose of retaining 
him, out of which retention this lawsuit arises, 
the motion court erred in holding that the 
contacts by telephone, e-mail and fax, are a 
sufficient basis upon which to confer long-arm 
jurisdiction pursuant to CPLR 302.18 
It appears that the dissent was concerned 

that  the major i ty  was  us ing pla int i f f ’s 
activities in New York to exercise jurisdiction 
over defendants, rather than focusing on  
defendants’ activities.19 

The dissent also focused on the fact that 
defendants never visited New York in connection 
with the underlying action, nor was the underlying 
action pending in New York.20 The dissent argued 
that one of the cases on which the majority relied, 
Kaczorowski v. Black & Adams,21 was wrongly 
decided and contrary to New York law because 
it involved little more than the telephonic and 
written solicitation for the retention of the 
plaintiff ’s services for a class action pending  
in Pennsylvania.22

Jurisdictional Standards
Personal jurisdiction over a non-resident 

defendant can be exercised if there is either 
general or specific jurisdiction. 

Under U.S. Supreme Court jurisprudence, 
general jurisdiction depends on whether the non-
resident defendant’s business contacts with the 
forum state are “continuous and systematic.”23 The 
constitutional standard for specific jurisdiction 
will be satisfied if a non-resident defendant’s 
contacts with the forum state satisfy the 
“minimum contacts” test under International Shoe 
Co. v. Washington,24 which requires that “the 
maintenance of the suit not offend traditional 
notions of fair play and substantial justice.”25 

The minimum contacts prong of International 
Shoe, which is the very “touchstone” of the 
constitutional analysis in this area,26 depends 
heavily upon the “foreseeability” of a defendant 
being sued in a forum state.27 Whether it is 
foreseeable that a defendant can be sued in a 
particular forum can be established only by proof 
that the defendant has “purposely directed” its 
activities toward the forum state.28 

Under New York’s general jurisdiction 
statute, CPLR §301, jurisdiction exists over a 
non-domiciliary if that party is “doing business” 
in New York. If a company is “doing business” 
here, it can be sued in New York on claims that 
do not have any nexus with this state if it “has 
engaged in such continuous and systematic course 
of activities in New York such that it can be 
deemed present in New York.”29 

Specific jurisdiction exists under New York’s 
long-arm statute if the causes of action have some 
nexus to the business or tort at issue.30 CPLR §302 

does not, however, extend jurisdiction to the full 
limits permitted by due process.31 

At issue in Fischbarg was CPLR §302(a)(1), 
which permits a court to exercise personal 
jurisdiction over a non-domiciliary if that 
defendant “transacts any business within the 
state” and if the cause of action “arises from” 
those contacts. In order for personal jurisdiction 
to exist under CPLR §302(a)(1), 

the evidence must demonstrate that “the 
[d]efendant’s activities here were purposeful 
and there is a substantial relationship between 
the transaction and the claim asserted.”32 
To determine if the activity is purposeful, New 

York courts evaluate the “totality of circumstances” 
to determine whether the defendant “avails 
itself of the benefits of the forum, has minimum 
contacts with it, and should reasonably expect 
to defend its actions” in that forum.33 

Web Site Use: the ‘Zippo’ Ruling
The U.S. Supreme Court has not addressed 

the issue of whether the use of a Web site in a 
forum is sufficient for that forum’s jurisdiction 
to attach to the person or entity owning or 
maintaining the site elsewhere, although lower 
courts have fashioned their own tests. Most 
circuits have applied the test first articulated in 
Zippo Manufacturing Co. v. Zippo Dot Com, Inc.,34 
in which the court held that mere presence on the 
Web alone is not sufficient to confer jurisdiction 
upon a non-resident defendant. 

The Zippo court introduced a scale by which to 
measure the degree of interactivity and nature of 
the exchange of a defendant’s Web-contacts with 
a forum to determine whether the Web site in 
question is sufficiently directed toward that forum 
so as to warrant the exercise of its jurisdiction 
over the defendant. Under that scale, simply 
having a Web site does not confer jurisdiction, 
but a site that enables the user to purchase and 
receive products may subject the company to 
jurisdiction in the state or circuit where the user 
is located.35 

The Third, Fourth, Fifth, Sixth, Ninth and 
Tenth Circuits have all adopted the Zippo test 
in some fashion. The Second Circuit has not 
explicitly adopted it and district courts within 
the Circuit have been reluctant to exercise 
jurisdiction based only on a Web site unless it is 
specific jurisdiction.36 

New York State Court Decisions
Prior to Fischbarg, there were several New 

York state court decisions addressing whether 
the existence of a Web site or the use of e-mail 
or instant messaging services, standing alone, 
was sufficient to exercise jurisdiction over a 
defendant. In Deutsche Bank Securities, Inc. v. 
Montana Board of Investments,37 the New York 
Court of Appeals addressed the issue of whether 
personal jurisdiction existed over a defendant 
who communicated with the plaintiff over an 
instant messaging service. 

An employee of the plaintiff Deutsche 
Bank Securities, Inc. (DBSI) in New York 
used Bloomberg Messaging System to contact 
defendant, a state agency that managed the 
investment of Montana’s public funds, the 
retirement system and the state compensation 

insurance fund assets, to inquire as to whether 
defendant would be interested in selling certain 
bonds. The defendant initially declined but 
after further exchanges, the parties reached an 
agreement whereby DBSI would acquire the bonds 
for a set price. 

The plaintiff sent defendant the trade ticket 
and confirmation. Later that same day but after 
the close of the market, the issuer of the bonds 
announced it was being acquired, likely increasing 
the bonds’ value. The next day, defendant stated 
that it was withdrawing the trade due to DBSI’s 
alleged use of inside information, forcing DBSI 
to cover the transaction.

The Court of Appeals found that the 
communications over the instant messaging 
service were sufficient to establish personal 
jurisdiction over the defendant. In doing so, the 
Court focused on the fact that the defendant 
“should reasonably have expected to defend its 
action in New York” because the defendant is a 
“sophisticated institutional trader that entered 
New York to transact business here by knowingly 
initiating and pursuing a negotiation with a DBSI 
employee in New York that culminated in the 
sale of $15 million in bonds.”38 

Because the negotiations over such transactions 
were a “major aspect of [the defendant’s] mission” 
and the defendant had engaged in eight other 
transactions with the plaintiff over the previous 
13 months, the Court of Appeals found that the 
defendant had “avail[ed] itself of the benefits of 
conducting business [in New York], and thus had 
sufficient contact with New York to authorize 
[the] courts to exercise jurisdiction” over the 
defendant. Accordingly, the Court held that when 
“a sophisticated institutional trader knowingly 
enter[s] our state—whether electronically or 
otherwise—to negotiate and conclude a substantial 
transaction [it] is within the embrace of the New 
York long-arm statute.”39 

E-contact cases predating Deutsche Bank 
Securities focus on the lack of a nexus between 
the e-contact and the cause of action. 

In Armouth International, Inc., v. Haband 
Company,40 plaintiff, a New York clothing 
wholesaler, and defendant, a retailer incorporated 
in New Jersey, negotiated and executed a contract 
at defendant’s offices in New Jersey. Subsequently, 
plaintiff brought a breach of contract action against 
defendant in New York, which defendant moved 
to dismiss for lack of personal jurisdiction.41 

The Second Department aff irmed the 
trial court’s dismissal, noting that while the 
defendant maintained an Internet Web site 
through which customers could purchase its retail 
products, plaintiff failed to establish a substantial 
relationship between the Internet retail activity 
and its breach of contract action.42 

The defendant’s Web site in Spencer Laminating 
Corp. v. Denby43 “display[ed] [their] business to 
the Internet Community, to inform [it] of who 
[they] are and what [they] do.”44 Plaintiff argued 
that the defendant corporation’s operation of a 
Web site was evidence of defendant’s purposeful 
activity in New York and, thus, New York’s long-
arm statute applied. The court rejected plaintiff ’s 
argument and held that the defendant’s Web site 
was not sufficient to confer jurisdiction: 

These days any self-respecting business has 
a website. That obviously does not make all 
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of them amenable to suit in any state with 
a computer, a modem, and a telephone line 
(i.e. all fifty) in which they ship goods.45 
The court held that the Web site had no 

connection to the cause of action.46 
A recent New York State Supreme Court 

decision held that general jurisdiction existed over 
a defendant that, among other things, operated 
an interactive Web site. In Chestnut Ridge Air, 
Ltd., v. 1260269 Ontario Inc.,47 one of the 11 
defendants moved to dismiss on a number of 
grounds including lack of personal jurisdiction. 
The court denied the motion, finding that 
general jurisdiction existed over a defendant that 
operated an interactive Web site and “engaged 
in continuous activity in New York.” 

In particular, the court found that the 
defendant’s site “created a virtual community in 
New York that meets all its clients needs” because 
the defendant’s site allowed potential customers 
to obtain quotes on aircraft maintenance services, 
had a “Forum” that allowed potential customers 
to engage in questions and answers with the 
defendant’s personnel as well as users to post 
items for sale or rent, and provided customers 
with a “private website” to monitor the progress 
of their projects on a daily basis.48 

The web site also stated that the defendant 
“will e-mail or send computer drawings to the 
customer for proposed painting projects.”49 The 
defendant also averaged 14 weeks a year on New 
York business and more than 4 percent of its 
revenue came from customers with a New York 
billing address.50 

Based on those facts, the court held that 
the defendant “purposely directed its conduct 
toward New York and should have reasonably 
anticipated being hauled into court in New 
York” and, thus, general jurisdiction under CPLR  
§301 existed.51

Where to After ‘Fischbarg’?
The legacy of Fischbarg is unclear. 
On the one hand, proponents may argue that it 

is a reasonable extension for specific jurisdiction 
under Deutsche Bank Securities, creating a flexible 
standard cognizant of modern commerce where 
parties do business with an electronic handshake 
or a buying flow through a Web site. Physical 
presence is not required. Others may counter that 
even if Fischbarg is not reversed, it is limited to 
its facts, i.e., attorney retention where the only 
other possible forum has declined to exercise 
jurisdiction. 

At least one trial court has already relied, 
at least in part,  on Fischbarg to uphold  
personal jurisdiction. 

In Kuwaiti Engineering Group v. Consortium 
of International Consultants, LLC,52 defendant 
Safege, a French corporation, moved to dismiss 
on the grounds of, inter alia, lack of personal 
jurisdiction. Safege, together with two nonparties, 
created defendant Consortium of International 
Consultants, LLC (CIC) pursuant to a Consortium 
Agreement to bid on contracts relating to the 
monitoring and assessment of programs in Kuwait 
that were necessary to support Kuwait’s damage 
claims to the United Nations Commission and 
Compensation Fund arising from Iraq’s invasion 
of Kuwait. 

CIC won the bidding for a project, which 
resulted in CIC assigning one portion of that 
project to Safege.53 Subsequently, representatives 
from Safege engaged in numerous e-mail 
communications with one of the nonparties 
and met with representatives of that nonparty 
in New York in January, March and June of 2002 
to negotiate an agreement, eventually executed in 
Kuwait,54 whereby the consortium agreed to use 
plaintiff ’s services; plaintiff was not a signatory 
to the agreement. 

Safege later elected not to use the services of 
plaintiff, and the plaintiff sued. Safege moved to 
dismiss on numerous grounds including the lack 
of personal jurisdiction. 

The court discussed Fischbarg and Deutsche 
Bank Securities, holding that, based on the e-mail 
correspondence and the meetings in New York 
relating to the agreement, personal jurisdiction 
existed over Safege.55 The court was, however, 
cautious to note that the “decision does not rest 
solely upon the e-mail communications from 
Safege to [the nonparty] in New York, but on the 
fact that high level employees of Safege conducted 
negotiations of many terms of the [agreement] in 
New York, in addition to negotiating such terms 
through e-mail.”56 

Conclusion
New York courts are willing to entertain e-

contacts as a basis for specific jurisdiction so long 
as a plaintiff can establish a sufficient nexus to 
the claims. Fischbarg is the latest and perhaps 
most extreme example. 

What this means for Internet retailers, 
marketers and businesses that transact business 
over the Internet and through e-mail remains to 
be seen. Certainly businesses need to be aware 
that clicking the send button may have greater 
implications than once thought, and that physical 
presence is no longer required to face suit in New 
York under certain circumstances. 
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