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A  V A c A t i o n e r ' s  G u i d e 

t o  G A o  B i d  P r o t e s t s

F o r  F e d e r A l  G o V e r n m e n t  c o n t r A c t o r s ,  t h e r e 

A r e  s e V e r A l  i m P o r t A n t  F A c t o r s  t o  c o n s i d e r 

w h e n  d e c i d i n G  w h e t h e r  t o  P r o t e s t  A n  A w A r d 

o F  A  c o n t r A c t  t o  A  c o m P e t i t o r .

s o  Y o u  l o s t —
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Now What? 
Now you must begin the difficult process 

of deciding whether to sue your customer. 

While such an approach would normally be 

unthinkable in the private sector, the statutes 

and regulations that apply to most federal 

procurements allow you to file a bid protest 

challenging the award of a contract to a com-

petitor. In addition to airing your grievances 

in an agency-level protest with the procuring 

agency, you can protest an award decision at 

the Government Accountability Office (GAO) or 

the Court of Federal Claims.1  

If you ultimately decide to file a protest, 

GAO will generally be your forum of choice. 

Provided you meet certain filing deadlines, 

the statute governing GAO protests provides 

for an automatic stay of performance, which 

prohibits the awardee from performing the 

contract until GAO resolves the protest.2 

While such an automatic stay is also avail-

able with an agency-level protest, the likeli-

hood of a successful challenge at the agency 

is low. Moreover, an automatic stay is not 

available at the Court of Federal Claims. 

In addition, GAO has more institutional 

experience than the Court in adjudicating 

contract award controversies and is gener-

ally regarded as a less expensive forum in 

which to litigate.

The Debriefing
Before you can make an informed decision 

regarding a bid protest, you need to sched-

ule a debriefing. As tempting as it may be to 

leave for your beach vacation and contact 

the contracting officer (CO) when you re-

turn, that would be a very bad idea. Imme-

diately after you receive a notice indicating 

that your company has not been selected 

for award, or that it has been eliminated 

from the competitive range, you should 

send a written request for a debriefing to 

the CO. If you wait more than three days to 

send your request, the agency will not be 

required to conduct a debriefing and, unless 

you file your protest within 10 calendar days 

of the actual award to your competitor, you 

will not be eligible for an automatic stay.3 

An automatic stay is particularly valuable 

where you are the incumbent, since it is 

likely that the agency will allow you to 

continue performing, and getting paid, until 

the protest is over.

Realizing this, you immediately send a writ-

ten debriefing request to the CO. The CO 

e-mails you back within the hour, offering 

a debriefing on Monday or the follow-

ing Tuesday. Should you opt for the later 

debriefing date so that it does not interfere 

with your vacation? Not a chance. In order 

to obtain an automatic stay, you must file 

your protest within five days of the first date 

offered for the debriefing.4 Accordingly, you 

should always accept the first debriefing 

date offered by the agency. If you wait until 

next Tuesday (eight calendar days after the 

first date offered for the debriefing, and 11 

calendar days after the award decision), you 

will be ineligible for a stay.

With your vacation on hold, it is time to 

round up the proposal team, notify your in-

house counsel, and prepare for the debrief-

ing. Your goal at the debriefing will be to 

learn as much as possible regarding why the 

agency downgraded your proposal, whether 

it evaluated proposals in a manner consis-

tent with the solicitation, and on what basis 

the agency decided to issue an award to 

your competitor. Prior to the debriefing, you 

should prepare a list of specific questions 

that focus on these issues. You should also 

prepare a few general questions regarding 

the agency’s evaluation of your competi-

tor. Although an agency is prohibited from 

providing a point-by-point comparison of 

proposals, most agencies will disclose the 

awardee’s ranking under each evaluation 

factor, the awardee’s total price, and the 

factors that led to the award decision.5 

Attending the Debriefing
So now you are at the debriefing, where 

there is neither sand nor surf, but instead un-

comfortable chairs and dull PowerPoint slides. 

On the bright side, you will not have to spend 

the day with your outside attorneys. Bringing 

outside counsel to a debriefing when you 

have lost heightens the defensiveness of the 

agency, limits the flow of information, and 

makes debriefings much less productive. For 

the same reason, no matter how much you 

think you deserved the contract, you should 

resist the urge to convince the agency that it 

made a bad decision. Nothing you say at this 

point will change the agency’s mind. Being 

confrontational will just make the agency 

clam up, and prevent you from getting the 

information you need.

It Is a beautIful frIday afternoon and you are sIttIng at your desk, 
daydreamIng about your vacatIon plans for next week. you receIve a fax 
from your most Important federal customer about a huge proposal 
your company recently submItted. you are the Incumbent, you know the 
agency, you know the work, and you offered a rock-bottom prIce. everyone 
assumed you would wIn the contract—but the fax says otherwIse.  you read 
on to learn that the agency awarded the contract to your competItor, 
who has never performed any work for the agency and who Is known for 
havIng the hIghest prIces In town .  
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At the conclusion of the debriefing, the 

agency agrees to “hold open” your debrief-

ing until next week in order to allow you 

to submit written questions. This is quite 

common. But does that mean that you can 

salvage what is left of your vacation while 

the rest of the proposal team drafts the 

questions? No such luck. Always remember 

that the five-day window for obtaining an 

automatic stay of performance begins on 

the first date offered for the debriefing. Thus, 

if you want a stay—and as the incumbent, 

you should—you have only five calendar 

days to file your protest.

However, if you miss this five-day 

window, all is not lost. You can still file 

a protest within 10 calendar days of the 

first date offered for the debriefing, but 

you will not get a stay.

Making the Big Decision
You now have five calendar days to make 

and implement a very big decision, or, as 

they would say at the resort where you 

planned to be at this very moment, “la de-

cisión mas difícil.” Specifically, you need to 

decide whether to sue your best customer. 

In order to make this decision, you will need 

to determine whether the procurement was 

legally flawed, whether you were prejudiced 

by the errors in the agency’s evaluation, and 

whether there is an adequate business case 

for filing a protest.

Was the Procurement Legally 
Flawed?
Your first step should be to analyze whether 

there were legal improprieties in the 

agency’s award decision. The fact that you 

disagree with the agency’s judgment is not 

enough. Rather, you will need to determine 

whether there was something objectively 

wrong with the agency’s evaluation.  For 

example, try to answer these questions:

Did the agency evaluate factors or  �
require capabilities that were not 

disclosed in the solicitation?

Did the agency downgrade your pro- �
posal based on inaccurate information 

or incorrect assumptions regarding 

what you actually proposed?

Did the agency disclose all significant  �
weaknesses, deficiencies, and adverse 

past performance information during 

discussions?

Did the agency evaluate your cost/ �
price based on the technical solution 

you actually proposed?

Did the agency ignore your competi- �
tor’s failure to meet a minimum man-

datory solicitation requirement?

Did the agency fail to analyze whether  �
your competitor may have an organiza-

tional conflict of interest (OCI)?

Did the agency consider all of the  �
disclosed evaluation factors, and only 

the disclosed evaluation factors, in 

conducting its cost/technical tradeoff?

Did the agency fail to adequately docu- �
ment its award determination?

These are only a few of the many grounds 

on which GAO has sustained protests. Your 

lawyer will be able to help you analyze 

whether the agency may have committed 

these or any other errors during the course 

of its evaluation.

  
Were You Prejudiced?
If you determine that the agency’s award 

decision was not legally flawed, your 

decision is easy: pack your bags and enjoy 

what’s left of your vacation since there is 

no point in filing a protest. If, on the other 

hand, you have reason to believe that there 

were fundamental errors in the procure-

ment, it’s time for step two: determining 

whether you were prejudiced by the flaws in 

the agency’s evaluation.

The requirement for prejudice is nothing 

more than a no harm, no foul rule. To win a 

protest, you must be able to show that the 

agency’s errors deprived you of a reasonable 

chance to win the contract. However, this 

requirement is not always easy to meet. Not 

all procurement errors impact the outcome 

of a procurement. And even when they do, it 

is possible that the contract still would have 

gone to another competitor, rather than your 

company. Accordingly, you need to look at 

your proposal and the errors in the agency’s 

evaluation, as objectively and realistically as 

possible, and then ask: “If the agency had 

not made those errors, would we have had a 

substantial chance for award?” If not, there 

is little reason to challenge the award since 

your protest will be denied.6

Is There An Adequate Business 
Case for Filing a Protest?
Let’s assume that you have determined 

that the procurement was flawed and that 

you can establish prejudice. Further, just 

to keep you honest, assume it’s hurricane 

season and a tropical storm is headed for 

that lovely resort where you booked your 

vacation. Your week in paradise would have 

been ruined anyway, so now you can focus 

on step three: analyzing the business case 

for filing a protest. In deciding whether to 

file a protest, you should consider at least 

the following questions. 

How important is the contract to 
your company? 
Consider not only size and profitability, but 

less tangible factors such as whether the 

contract would allow you to break into a 

new market, whether it is likely to lead to 

follow-on work, and whether it is critical to 

maintaining a particular line of business.

How will a protest impact your 
relationship with the customer? 
Relevant factors include the strength 

of your existing customer relationship, 

whether the customer relies on you for 

products or services it cannot obtain else-

where, the personalities of the individuals 

involved, and the amount of time that 



The NCMA

CERTIFICATION PROGRAM

T H E  S TA N D A R D  O F  E X C E L L E N C E  F O R  C O N T R A C T  M A N A G E M E N T  P R O F E S S I O N A L S

Want to add thousands of dollars to 
your salary every year? 

GET CERTIFIED!
NCMA’s 2006 and 2007 Salary Surveys found that professionals 

in our field who hold the certified federal contracts manager 

(CFCM) designation earn on average $10,000 more per year 

than those who are uncertified. And for those who hold the 

certified professional contracts manager (CPCM) designation, 

the difference is even greater—$25,000 per year. Don’t fall even 

further behind—apply for certification candidacy today! For 

details, visit us online at www.ncmahq.org/certification.

You made a smart decision when 
you obtained NCMA professional 
certification—now protect your 
career investment.

RECERTIFY BY DECEMBER 31, 2008!
To retain the CPCM, CFCM, and CCCM designation, NCMA 

requires all certified professionals to recertify by December 

31 of the fifth year following certification, and every five years 

thereafter. 

For more information, visit us online at www.ncmahq.org/ 

careers/recertification, or contact the Certification 

Department at 800-344-8096.

Need to earn your CPE hours? 
Take contract management-related courses by

Attending NCMA conferences, n

Participating in local NCMA chapter seminars and events,  n
and

Visiting the NCMA Web site at  n www.ncmahq.org/learn/
NESList for information on seminars in your area.

Four steps to NCMA recertification
Pay the required renewal fee at the time of recertification, n

Adhere to the NCMA Code of Ethics, n

Complete at least 60 hours of Continuing Professional   n
Education (CPE) in government or commercial contract 
management topics or related technical subjects every 
five years, and 

Maintain individual records and provide detailed  n
information on CPE hours completed.



Contract Management  |  November 2008 37

so you lost—now what? a vacationer's guide to gao bid protests

will pass until your next opportunity with 

the customer. However, it is important to 

remember that the government is not like 

a commercial customer. While a commer-

cial customer can refuse to deal with you 

because you are a “litigious so-and-so,” 

Uncle Sam cannot.

What is the likelihood you will 
win the protest? 
The published sustain rate for GAO bid 

protests in 2007 was 27 percent.7 Of course, 

every protest is different. Protests challeng-

ing an agency’s technical and best-value 

judgments rarely prevail. On the other hand, 

if the agency’s errors were so fundamental 

that you were denied a fair opportunity to 

compete for the contract, your probability 

of success will be greater.

What is the likelihood you will 
win the contract? 
The most common bid protest remedies (in 

addition to reimbursement of a portion of 

your attorneys’ fees) include the re- 

evaluation of proposals and/or the solicita-

tion of revised proposals. Thus, winning 

a protest does not guarantee that you 

will win the contract; it merely gives you 

another bite at the apple. If you believe, 

based on your debriefing, that your proposal 

is competitive or can be revised to be more 

advantageous to the government, then a 

second bite at the apple can be a very valu-

able opportunity. If, on the other hand, the 

agency seems unlikely to award your com-

pany the contract under any circumstances, 

then a successful protest may be a hollow 

victory. Ironically, the most common bases 

for winning protests involve procedural 

irregularities, such as formulaic cost evalua-

tions or departures from stated evaluation 

criteria. You need to consider whether, in 

the end, your remedy will be nothing more 

than a revised solicitation or re-evaluation 

of proposals that corrects these types of 

procedural errors, but leads to the same 

result (i.e., an award to your competitor). In 

short, there is no reason to fight the battle 

if you know you will lose the war.

How much will the protest cost? 
The answer depends on a number of factors, 

including the size and complexity of the 

procurement, the volume of the evaluation 

record, the need for expert consultants, 

and how the GAO hearing officer manages 

the protest. However, you should keep in 

mind two points: (1) the cost of drafting the 

initial protest is both relatively inexpensive 

and relatively predictable and (2) you can 

always withdraw the protest later and cut 

your losses if the evaluation record pro-

duced during the protest does not support 

your allegations.

Filing the Protest
If you consider these 

and other relevant 

factors, and 

decide to 

go 

ahead 

with 

a protest, 

the next five 

days will be hectic. 

To help you through the 

turmoil, one of the first things 

you should do is to immediately schedule 

a meeting or teleconference to allow the 

proposal team to get your attorney up-to-

speed on the facts. In fact, if you know that a 

source selection is both highly important and 

hotly contested, you may want to engage 

counsel well in advance of an award decision 

in order to familiarize them with the procure-

ment, the competition, and the likely areas 

of contention. This will make the five-day “Do 

I or don’t I?” period far less hectic.

During the meeting or teleconference with 

your attorney, make sure the proposal team 

does not leave anything out. If they became 

aware of a particular basis for protest at the 

debriefing, it must be raised in your initial 

protest, or it will be forever lost.

Authorize your attorney to begin preparing 

the protest as soon as possible. If you allow 

less than two or three days for the drafting 

and review cycle, you may not be 

satisfied with the results. Leave 

time for the proposal team to 

review and comment on 

your attorney’s draft 

protest. They 

are more 

familiar 

than 

your attorney 

with your proposal and 

the relevant technical issues. 

Thus, they will be in the best position to 

determine whether the draft includes inac-

curacies or leaves out key points.

The Protective Order
Once the protest is filed, go ahead and take 

that vacation, because you are about to 

become significantly less involved in the 

process. In order to obtain access to your 

competitor’s proposal and the evaluation 

record—which are essential to proving your 

case—your attorney will need to sign a pro-
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tective order. To prevent you from obtaining 

an unfair competitive advantage in future 

procurements, the protective order precludes 

your attorney from sharing the substance of 

any of this information with you.8  

As a result, you will be unable to review the 

evaluation record, the agency’s response to 

your protest, or even the filings submitted 

on your behalf.9 Instead, you will need to 

rely on your attorney’s judgment regarding 

your probability of success. Two words of ad-

vice: (1) make sure you hire an attorney you 

trust and (2) hold off on the lawyer jokes, at 

least until the protest is over.

While the protective order prevents you 

from seeing your competitor’s sensitive in-

formation, it also prevents your competitor 

from seeing your sensitive information. Un-

der GAO’s bid protest rules, an awardee can 

intervene in a protest to ensure its interests 

are adequately represented.10 The awardee’s 

attorney will have access to your proposal 

and the evaluation record. However, the 

protective order prohibits the awardee’s 

attorney from disclosing that information to 

your competitor or anyone else who is not 

admitted to the protective order. Thus, the 

protective order is not only your enemy, but 

also your friend.

The Protest Process
If the agency does not take corrective action 

by voluntarily fixing the errors raised in your 

protest, then it will have 30 days to provide 

your attorney with an agency report, which 

consists of the CO’s statement of facts, a 

legal memorandum, and the evaluation re-

cord.11 Your attorney will then have 10 days 

to review the agency report, respond to the 

agency’s position, and file supplemental 

protest allegations based on any new infor-

mation disclosed in the evaluation record.12

This is where the legal fees begin to rack 

up. Accordingly, once your attorney has 

had a few days to review the record—but 

before he or she puts finger to keyboard on 

your comments and supplemental protest 

allegations—you should schedule a brief 

call to discuss whether it makes sense to 

continue with the protest. Protests are won 

or lost on the evaluation record. Once your 

attorney has reviewed the record, he or she 

will be in a much better position to advise 

you regarding whether you have a reason-

able chance of overturning the award and 

receiving the contract. 

If your attorney advises you that your prob-

ability of success is low, you may want to cut 

your losses and withdraw from the protest. 

On the other hand, if the procurement is 

large and the stakes are high, even a rela-

tively low probability of success may justify 

the continued investment as long as your 

protest grounds are not so frivolous that you 

will lose credibility with your customer.

Assuming you decide to continue with 

the protest, your attorney will spend the 

next week drafting your comments and 

supplemental protest allegations. If there 

are supplemental protest allegations, the 

agency will be required to submit a supple-

mental agency report, and there will be an-

other round of comments. In addition, GAO 

typically provides each side an opportunity 

to respond to the other’s arguments, and, 

in some cases, requests additional briefing. 

You should communicate with your attorney 

regularly throughout this process to ensure 

that the facts warrant your continued 

investment in the protest.  
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The Hearing
Most protests (roughly 90 percent) are re-

solved on the evaluation record.13 However, 

if there are disputed issues of fact, or if the 

procurement is large and complex, GAO 

may hold an evidentiary hearing.14 At the 

hearing, the agency’s witnesses will explain 

the basis for the agency’s evaluation and 

award decision, and your attorney will have 

an opportunity to cross examine them. In 

addition, if you have retained technical or 

cost experts, they generally will have an 

opportunity to testify as well. Because of 

the protective order, however, you will not 

be able to attend the hearing.  

Shortly after the hearing, GAO will request 

post-hearing briefs from the parties. Typi-

cally, the parties will also have an opportu-

nity to respond to each others’ arguments. 

Throughout this process, you can sit back 

and relax as your attorney toils away.  

GAO’s Decision
By law, GAO must decide a protest within 

100 calendar days of the date on which it 

was filed.15 GAO never misses this deadline, 

so no matter how bad things may seem, 

there is always an end in sight.

GAO’s decision will take the form of a recom-

mendation, which, in practice, agencies 

almost always follow. If you win the protest, 

several forms of relief may be available.16 

If the procurement defect was based 

exclusively on the evaluation of propos-

als, GAO may limit its recommendation 

to re-evaluation of the proposals already 

submitted. Alternatively, GAO may recom-

mend broader relief, such as reopening 

discussions, soliciting revised proposals, and 

making a new source selection decision on 

that basis. If GAO determines that no other 

remedy is available, it may recommend that 

the agency reimburse your bid and proposal 

costs. In addition to these remedies, GAO 

may recommend that the agency reimburse 

the cost, including attorneys’ fees, of filing 

and pursuing a successful protest.17 

Keep in mind, however, that unless your 

company is a small business, the so-called 

reasonable attorneys’ fees will rarely cover 

your actual legal expenses. The reimburse-

ment of such costs is subject to an hourly 

rate cap that is well below the prevailing rate 

for bid protest attorneys in most areas.18 If 

you raised multiple protest allegations, the 

agency is likely to argue that your recovery 

should be reduced to exclude the effort ex-

pended pursuing the losing protest grounds.

Additional Options
If you lose the protest, you have three op-

tions: 

Accept defeat and move on,  �

Request GAO to reconsider its  �
decision, or 

Begin the process anew at the Court of  �
Federal Claims. 

The first option is typically the most sensible, 

since reconsideration is rarely granted, and 

the conventional wisdom is that the Court of 

Federal Claims is unlikely to reach a different 

conclusion than GAO. On the other hand, 

there are a number of recent cases in which 

the Court of Federal Claims has sustained 

protests that previously were denied by 

GAO.19 Thus, if there is enough at stake, if 

you are convinced that the procurement was 

fundamentally flawed, and if you have both 

the stomach and budget for another round of 

litigation, filing a second protest at the Court 

of Federal Claims may be warranted. CM
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