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Decisions
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Seal Violation Does Not Require 
Dismissal, Supreme Court Holds

State Farm Fire & Cas. Co. v. U.S. ex rel. Rigsby, 
2016 WL 7078622 (U.S. Dec. 6, 2016)

A violation of the False Claims Act seal provision 
does not require dismissal of a qui tam complaint in 
every case, the U.S. Supreme Court has held. 

The FCA imposes civil liability on an individual 
who, inter alia, “knowingly presents … a false or 
fraudulent claim for payment or approval” to the 
Government. 31 USCA § 3729(a)(1)(A). Under the 
FCA’s qui tam enforcement provisions, a private party, 
known as a “relator,” may bring an FCA action on 
behalf of the Government and receive a percentage of 
the ultimate damages award, plus attorney’s fees and 
costs. §§ 3730(b)(1), 3730(d). This system is designed 
to encourage private enforcement actions. 

The FCA established procedures for qui tam 
complaints. Among other things, the relator must 
serve on the Government a “copy of the complaint 
and written disclosure of substantially all material 
evidence and information the [relator] possesses.” 
§ 3730(b)(2). The FCA also requires that the “com-
plaint shall be filed in camera, shall remain under 
seal for at least 60 days, and shall not be served on 
the defendant until the court so orders.”

In the years before Hurricane Katrina, State 
Farm Fire and Casualty Co. issued Government-
backed flood insurance policies and State Farm’s 
general homeowner insurance policies. The prac-
tical effect for homeowners who purchased both 
policies was that State Farm was responsible for 
paying for wind damage, while the Government 
paid for flood damage.

Cori and Kerri Rigsby are former claims ad-
justers for a State Farm contractor. They were re-
sponsible for visiting damaged homes to determine 
whether a homeowner was entitled to an insurance 
payout. The Rigsbys asserted that State Farm in-
structed them to misclassify wind damage as flood 
damage in order to shift State Farm’s insurance 
liability to the Government. 

In April 2006, the Rigsbys filed a qui tam com-
plaint under seal. The district court extended the seal 
and, in January 2007, lifted the seal in part, allowing 
disclosure of the qui tam action to another court. In 
August 2007, the district court lifted the seal in full.

In January 2011, State Farm moved to dismiss 
the Rigsbys’ suit on the grounds that they violated 
the seal requirement. Before the seal was lifted in 
part, the Rigsbys’ then-attorney e-mailed a sealed 
evidentiary filing that disclosed the complaint’s 
existence to journalists at ABC, the Associated 
Press and the New York Times. All three organiza-
tions published stories discussing the fraud allega-
tions, but none revealed the existence of the FCA 
complaint. In addition, the Rigsbys met with a U.S. 
representative who later spoke in public about the 
purported fraud, although he did not mention the 
existence of the FCA suit at that time. When State 
Farm filed its motion to dismiss, the Rigsbys were 
no longer represented by the attorney that gave the 
sealed filing to news organizations.

In addressing the seal issue, the district court 
considered only the seal violations that occurred 
before the seal was lifted in part, reasoning that 
the partial lifting mooted the seal. Applying the 
test for dismissal set out in U.S. ex rel. Lujan v. 
Hughes Aircraft Co., 67 F.3d 242 (9th Cir. 1995), 
the district court balanced three factors: (1) actual 
harm to the Government, (2) severity of the viola-
tions and (3) evidence of bad faith. The district 
court decided against dismissal, and the case went 
to trial, resulting in a victory for the Rigsbys. The 
Court of Appeals for the Fifth Circuit affirmed the 
denial of State Farm’s motion to dismiss based on 
seal violations.
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On appeal, the Supreme Court rejected State 
Farm’s argument that a violation of the seal provi-
sion requires dismissal of a relator’s complaint. “The 
FCA does not enact so harsh a rule,” the Supreme 
Court said.

Section 3730(b)(2)’s text provides that a com-
plaint “shall” be kept under seal. This language does 
create a mandatory rule that the relator must follow. 
But the statute says nothing about the remedy for a 
violation of that rule. In the absence of congressional 
guidance regarding a remedy, “[a]lthough the duty is 
mandatory, the sanction for breach is not loss of all 
later powers to act,” the Court said, quoting U.S. v. 
Montalvo-Murillo, 495 U.S. 711 (1990).

The Supreme Court said that the FCA’s structure 
indicates that a seal violation does not mandate dismissal. 
Generally, Congress’ use of “explicit language” in one pro-
vision “cautions against inferring” the same limitation in 
another provision. Marx v. Gen. Revenue Corp., 133 S. Ct. 
1116 (2013). Several FCA provisions expressly require 
dismissal of a relator’s action. The Court cited as examples 
the first-to-file bar, § 3730(b)(5), and the bar on actions 
against certain Government officials, § 3730(e)(1)–(2).

This interpretation is consistent with the general 
purpose of the seal provision, which was enacted as part 
of reforms designed to encourage qui tam actions, the 
Supreme Court said. The seal provision was meant to 
allay the Government’s concern that qui tam complaints 
would alert defendants to a pending criminal investiga-
tion. Because the seal requirement primarily seeks to 
protect the Government’s interests, “it would make little 
sense to adopt a rigid interpretation of the seal provi-
sion that prejudices the Government by depriving it of 
needed assistance from private parties,” the Court said.

The Court rejected State Farm’s argument that the 
FCA conditions the authority to file a qui tam action on 
compliance with the seal provision. The Court said that § 
3730(b)(2) “does not tie the seal requirement to the right to 
bring the qui tam suit in conditional terms.” Congress has 
used more direct language when it intended to condition 
the authority to bring a private action on compliance with 
a statutory mandate. See Hallstrom v. Tillamook County, 
493 U.S. 20 (1989) (Resource Conservation and Recovery 
Act provision that “[n]o action may be commenced ... prior 
to sixty days after the plaintiff has given notice of the viola-
tion” to the Government).

Moreover, the FCA’s structure shows that Con-
gress knew how to draft the kind of statutory lan-
guage that State Farm seeks to read into § 3730(b)
(2). The applicable version of the public disclosure bar, 

for example, requires a court to dismiss an action if 
the underlying information has already been made 
available to the public, “unless” the plaintiff is the 
attorney general or an original source. Graham Cty. 
Soil & Water Conservation Dist. v. U.S. ex rel. Wilson, 
559 U.S. 280 (2010); 52 GC ¶ 137.

Next, the Court rejected State Farm’s argument 
that because the qui tam provision partially assigns the 
Government’s damages claims, adherence to all of the 
FCA’s mandatory requirements, no matter how small, is 
a condition of the assignment. Like the prior argument, 
this argument failed because the statutory text does not 
indicate that the relator’s ability to bring suit depends 
on adherence to the seal requirement, the Court said. 

The Court also concluded that State Farm’s reli-
ance on a Senate committee report was misplaced. The 
report’s recitation of the general purpose of the statute 
is best understood to support the Rigsbys. Furthermore, 
because the meaning of the FCA’s text and structure is 
plain and unambiguous, the Court need not consider 
legislative history. Whitfield v. U.S., 543 U.S. 209 (2005).

Finally, the Court rejected State Farm’s argument 
that the district court did not consider the proper fac-
tors in declining to dismiss the complaint and that it 
was at least plain error not to consider the Rigsbys’ 
conduct after the seal was lifted in part. The Court 
held that the district court “did not abuse its discre-
tion by denying [State Farm’s] motion, much less 
commit plain error.”

The propriety of dismissal should be left to the 
sound discretion of the district court. While the Lujan 
factors “appear to be appropriate, it is unnecessary 
to explore these and other relevant considerations. 
These standards can be discussed in the course of 
later cases,” the Court said.

The Court noted that State Farm and its amici 
emphasized the reputational harm defendants may 
suffer from seal violations. But even if every seal vio-
lation does not mandate dismissal, that sanction re-
mains an option. District courts have inherent power 
to impose sanctions short of dismissal for violations 
of court orders.

F Practitioner’s Comment—The Court’s deci-
sion in State Farm & Cas. Co. v. U.S. ex rel. Rigsby, 
was not a surprise. See Rhoad and Turetzky, Feature 
Comment, “Sealed to Perfection? Supreme Court Con-
siders What To Do When A Relator Violates The FCA 
Seal Requirement,” 58 GC ¶ 390 (covering the Rigsby 
oral argument). In a unanimous and rather short 
decision, the Court affirmed the Fifth Circuit’s deci-
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sion declining to dismiss a qui tam case on account 
of a relator’s seal violation. The decision endorses the 
discretion of the district courts to fashion remedies 
tailored to the particular facts of each individual case. 

The Decision—The Court, adhering to the “general 
principle that Congress’ use of ‘explicit language’ in one 
provision ‘cautions against inferring’ the same limitation in 
another provision,” Rigsby at * 6 (citing Marx v. Gen. Rev-
enue Corp., 133 S. Ct. 1166, 1117 (2013)), held that several 
provisions in the FCA, including the bar of jurisdiction over 
qui tam cases brought against members of the military, 
judicial, executive, or legislative branches, show that if 
Congress intended to require automatic dismissal for a 
seal violation, “it would have said so.” Rigsby at * 6. The 
Court went on to explain that “the seal requirement was 
intended in main to protect the Government’s interests.” 
Id. Citing the Government’s brief, the Court noted “that 
petitioner’s test ‘would undermine the very governmental 
interests that the seal provision is meant to protect.’” Id. 
(citing Br. for U.S. as Amicus Curiae at 10). 

Analysis—The Court’s affirmation of the Fifth 
Circuit’s decision represents an abrogation of the per 
se rule endorsed by the Sixth Circuit, under which 
dismissal is mandated when the seal requirement 
is violated. To determine whether dismissal is ap-
propriate, the Fifth Circuit uses the Lujan factors. In 
evaluating the Fifth Circuit’s use of these factors, the 
Court explained as follows: 

In general, the question whether dismissal is 
appropriate should be left to the sound dis-

cretion of the district court. While the factors 
articulated in United States ex rel. Lujan v. 
Hughes Aircraft Co. appear to be appropriate, 
it is unnecessary to explore these and other 
relevant considerations. These standards can 
be discussed in the course of later cases. 

The Court’s halfhearted endorsement of Lujan, 
albeit in dicta, seems to cement the role of Lujan’s 
three-factor test in at least the Ninth and Fifth Cir-
cuits. 

Less clear is what to make of the Second and 
Fourth Circuits’ rule, which requires dismissal if a 
seal violation “incurably frustrate[s]” the interests 
served by the seal rule. Does this rule survive Rigsby? 
It appears so. Rigsby holds only “whether dismissal is 
appropriate should be left to the sound discretion of 
the district court.” This holding is broad enough to fit 
virtually any rule except a per se dismissal rule. The 
“incurably frustrates” standard—which does not re-
quire per se dismissal of all seal violations—easily fits 
within the Court’s holding. Indeed, a logical reason for 
the Court’s lukewarm approval of the Lujan standard 
(the Court found it “unnecessary to explore [the stan-
dard] and other relevant considerations”) would be to 
preserve the development of different standards by 
the regional circuits. Whether the Court takes a case 
one day in which it decides to “explore these and other 
relevant considerations” will be interesting. 

The chart below, summarizes the state of the law 
before and after Rigsby. A quick look at the chart 

Second and Fourth Circuits 
U.S. ex rel. Pilon v. Martin Marietta 
Corp., 60 F.3d 995 (2d Cir. 1995); 
38 GC ¶ 31; U.S. ex rel. Smith v. 
Clark/Smoot/Russell, 796 F.3d 424 
(4th Cir. 2015)

Fifth and Ninth Circuits
U.S. ex rel. Lujan v. Hughes Aircraft 
Co., 67 F.3d 242 (9th Cir. 1995); U.S. 
ex rel. Rigsby v. State Farm Fire 
& Cas. Co., 794 F.3d 457 (5th Cir. 
2015)

Sixth Circuit
U.S. ex rel. Summers v. LHC Group 
Inc., 623 F.3d 287 (6th Cir. 2010)

Pre-Decision Circuit Law

Dismissal required if a seal viola-
tion “incurably frustrate[s]” the in-
terest served by the seal rule.

Lujan factors.

Per se rule; seal violation requires 
dismissal.

Post-Decision Status of Pre-
Decision Circuit Law

Dismissal required if a seal viola-
tion “incurably frustrate[s]” the in-
terest served by the seal rule.

Lujan endorsed in dicta. Rigsby at 
* 8.

Rule abrogated. Discretion left with 
the district court. 
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shows that future litigation regarding the seal re-
quirement will focus on factors justifying dismissal, 
such as those articulated in Lujan. 

Conclusion—As we predicted in our November 
9 FeaTure CommenT, the Rigsby decision will have a 
limited effect—impacting only qui tam cases in which 
the relator publicizes his or her allegations while the 
complaint is under seal. In such cases, the Supreme 
Court’s Rigsby decision makes clear that district 
courts have the discretion to deal with seal violations 
on a case-by-case basis. The Supreme Court’s endorse-
ment in dicta of the Lujan factors might result in a 
coalescing around those factors in all of the regional 
circuits, not just the Fifth and Ninth, but that will not 
become clear for some time. 

With that said, the Court’s decision is a disap-
pointment. The Court granted certiorari to resolve 
a circuit split. If defining the circuit split was as 
simple as saying “the Sixth Circuit mandates dis-
missal, other circuits do not,” then the circuit split 

is unquestionably resolved. But the circuit split was 
more nuanced than that. And as a result, the Court’s 
narrow ruling does nothing to explain when a district 
court should dismiss a case for violation of the seal 
requirement. The Court instead punted this issue to 
“the course of later cases.” Although the district courts 
are plenty capable, it is difficult to forecast a case’s 
outcome when the relevant standard is the “sound 
discretion of the district courts.” Perhaps in future 
litigation the Court will define a single rule for all 
regional circuits to follow. 

F
This Practitioner’s comment was written for the 
Government contractor by Robert T. Rhoad, a 
Partner, and Matthew W. Turetzky, an Associate, 
in the Washington, D.C. office of Sheppard, Mul-
lin, Richter & Hampton LLP. Messrs. Rhoad and 
Turetzky are members of the firm’s Government 
Contracts, Investigations and International 
Trade practice group.


