
uring the negotiation of subcontracts, the prime contractor typically provides a prospective
subcontractor with a form agreement containing standard clauses and requests the subcontractor’s

authorized representative to sign the document. The standard form agreements normally leave
little room for negotiation, the parties are anxious to sign the paperwork and, in any event,
because the parties are still in the “honeymoon” stage, the subcontractor frequently will sign
the standard form agreement with little real negotiation and without a full appreciation for the
implications of the standard form terms.

The purpose of this BRIEFING PAPER is to address this everyday reality and to focus on some of
the key issues that arise (or should arise)—from the perspective of the subcontractor under a
Federal Government contract—during the subcontract negotiations with the prime contrac-
tor. The PAPER does not attempt to address every single common subcontract term; instead, it
highlights some of the key issues that all subcontract negotiators face. Specifically, this Paper
discusses (a) mandatory and necessary flow-down clauses, (b) issues and concerns that arise in
connection with the negotiation of subcontract intellectual property and disputes provisions,
(c) the “battle of the forms” problem, (d) matters related to subcontract warranty and most
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favored customer provisions, and (e) steps
subcontractors can take to ensure their con-
tinued participation throughout the life of a
long-term federal acquisition effort such as
a major defense program. For simplicity and
clarity, the PAPER is written from the perspective
of the prospective subcontractor’s interests;
for their part, prospective prime contractors
may take away many of the converse points
outlined below to meet their needs and in-
terests.1

Mandatory & Necessary Flow-
Down Clauses

■ Mandatory Flow-Down Clauses
■ Necessary Flow-Down Clauses

Intellectual Property Clauses
■ Prime Contract Clause

Alternative
■ Nondisclosure Agreement

“Disputes” Clause
■ No Clause Option
■ ADR vs. Court Litigation
■ Good-Faith Negotiations
■ ADR Provisions
■ Right Of Indirect Appeal

“Battle Of The Forms” Problem
■ UCC § 2-207
■ Practical Effect

Other Issues
■ Warranty Clauses
■ Most Favored Customer

Clauses

Ensuring Subcontractor’s
Long-Term Role

■ Intellectual Property
■ Teaming Agreements
■ Customer Relationship
■ Employee Restrictions
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Mandatory & Necessary Flow-Down
Clauses

Most subcontracts include a section that
flows down standard Federal Acquisition Regu-
lation and Defense FAR Supplement (or other
agency FAR supplement) clauses from the
prime contract to the subcontract.2 The “flow
down” of the rights and responsibilities of
the prime contractor under these clauses to
the subcontractor frequently is accomplished
with standard language reading something
like this:

The following clauses are incorporated in the
Prime Contract. These clauses are incorporated
by reference in this subcontract with the same
force and effect as if presented in full. The text
of these clauses is subject to the following
definitions and to the modifications indicated.
Specifically, “Contractor” means subcontractor
except where the term “prime contractor” is
used. “Contract” means this subcontract except
where the term “prime contract” is used.

Some standard prime contract clauses must
be flowed down to subcontracts under stat-
ute, regulation, or the terms of the clause
itself. These so-called “mandatory” flow-down
clauses should not be subject to any signifi-
cant negotiations between the prime contractor
and the subcontractor; after all, if the prime
and subcontractor wish to do business with
the U.S. Government, they have no choice in
the matter. In addition to the mandatory flow-
down clauses, many other standard clauses,
while not, strictly speaking, required under
the applicable regulations, are necessary if the
parties wish to conduct business with the Gov-
ernment. These necessary flow-down clauses
generally are accepted—in some form—by sub-
contractors.

� Mandatory Flow-Down Clauses

Under the terms and conditions of the prime
contract, the prime contractor must flow down
certain standard FAR and DFARS clauses. For
noncommercial items, these so-called “manda-
tory” flow-down clauses include, for example,
the socioeconomic clauses,3 the “Anti-Kickback
Procedures” clause,4 and the “Audit and Records—
Negotiation” clause.5 An illustrative, nonexhaustive
list of mandatory flow-down clauses is set forth
in Table 1 at the end of this PAPER (p.18).

At the outset of negotiations, the parties should
identify the clauses that must be flowed down
to the subcontract. The prospective subcontrac-
tor should insist initially on receiving a copy of
the prime contract or the solicitation to identify
the clauses that are actually incorporated into
the prime contract. The prospective subcontractor
should then identify which of these clauses are
mandatory flow-down clauses. In addition, the
prospective subcontractor should identify those
clauses that must be flowed down only under
certain conditions6 or above certain dollar thresh-
olds.7 Although the process of identifying man-
datory flow-down clauses is intended to be straight-
forward, in practice it can be tedious because
the text of each clause and the clause prescrip-
tion provisions must each be reviewed to deter-
mine if the clause is required to be incorpo-
rated in the subcontract. To help contractors
identify mandatory flow-down clauses, a num-
ber of professional and trade associations have
published guides. Although these guides fre-
quently are outdated almost as soon as they are
published due to the frequent modifications to
the FAR and the DFARS, they are nonetheless a
useful tool for subcontract negotiations.8



★     AUGUST     BRIEFING PAPERS    2003    ★

3

� Necessary Flow-Down Clauses

In addition to mandatory flow downs, many
standard form FAR and DFARS clauses are
“necessary” flow downs—at least in some modi-
fied fashion—as the price of doing business
with the U.S. Government. An illustrative list
of necessary flow-down clauses that should be
tailored for each subcontract is set forth in
Table II at the end of this PAPER (p.19). The
task of differentiating necessary flow downs
from the other clauses the prime would like
to flow down for its own benefit and protec-
tion is neither simple nor straightforward—
especially for prospective subcontractors that
may be new to Government contracting. In-
deed, this is an area where subcontractors are
well advised to consult with counsel before
signing the subcontract. Some of the key clauses
that may be deemed necessary as a cost of
doing business with the U.S. Government—
even though the prime may not be expressly
required to flow them down under the terms
of the prime contract—and suggested areas
for possible negotiation over their scope are
discussed below.

(1) “Changes” clause9—Under this clause, the
Government reserves the right to make changes
in the work “within the general scope” of the
prime contract. By implication, the “Changes”
clause also allows the Government to change
work within the general scope of the
subcontractor’s area of responsibility. The clause
provides for an equitable adjustment to the
contract price and schedule to compensate
for the change. The prime typically will wish
to flow down this clause to the subcontractor.
Although it is reasonable for the prime to flow
down a variant of the “Changes” clause, pro-
spective subcontractors should read the clause
carefully.

Two areas are most likely to be objection-
able. First, time limits for change notices and
submission of change proposals may be too
short under the clause the prime seeks to
flow down. For example, the FAR “Notifica-
tion of Changes” clause10 requires the prime
to provide notice to the Government of any
changes within a specified time period as
prerequisite to recovery of an equitable ad-

justment under the clause. In Federal Gov-
ernment contracts cases, however, strict com-
pliance with a contract’s written notice re-
quirements generally is not required. If the
contractor provided oral notification, if the
Government otherwise knew of the changes,
or if the Government was not prejudiced by
the contractor’s failure to comply strictly with
the notice requirements, the Government
generally will not be able to avoid its obliga-
tion to provide an equitable adjustment un-
der the “Changes” clause.11 State courts ap-
plying common-law principles to a subcon-
tract, however, may interpret the “Notifica-
tion of Changes” clause more strictly, which
could result in the forfeiture of a claim in
the event the contractor does not comply
strictly with the notice provisions. If the prime
is to meet its notification deadline, it is rea-
sonable to demand that the subcontractor
submit its notice of changes and its change
proposals sometime before the prime’s sub-
mission due date. In general, however, any
shortening greater than five calendar days
may well be too great.

Second, some prime contractors attempt to
limit the equitable adjustment to which the sub-
contractor is entitled under the “Changes”
clause. These limitations range from (a) “no
damages for delay,” to (b) restrictions on re-
covery of overhead or general and adminis-
trative expenses applicable to the direct cost
of the changed work, to (c) imposition of fixed,
below-cost labor rates on the changed work,
to (d) limitations on recovery of profit on the
changed work. Prospective subcontractors should
resist these limits. Indeed, such attempted limits
on the subcontractor’s equitable adjustment
may be an indication that the prime expects
to be responsible for costs that it believes can-
not be passed on to the Government. If true,
the subcontractor may not want to participate
in the program.

(2) “Termination for Convenience of the Gov-
ernment” clause12—Under this clause, the Gov-
ernment reserves the right to terminate the
prime contract at its convenience. This clause
provides the Government broad termination
rights and significantly restricts recovery of
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damages. Anticipatory profits, for example,
are not recoverable under this clause.13 Al-
though the prime contractor has a reason-
able expectation that some variant of this
clause will be incorporated into its subcon-
tracts, prospective subcontractors are well
advised to negotiate special “Termination”
clauses that limit the prime’s termination
discretion. For example, subcontractors should
not accept the boilerplate flow-down lan-
guage noted previously if that boilerplate
substitutes the “prime” for the “Government.”
Instead, the subcontract “Termination for
Convenience” clause should authorize the
prime to terminate the subcontract for its
convenience only in the event and to the
extent the Government terminates the
subcontractor’s area of responsibility from
the prime contract effort. Without this pro-
tection, the prime could terminate the sub-
contract for convenience and assume the work
(and profits) promised to the subcontrac-
tor under the subcontract agreement. The
subcontract “Termination” clause also should
include favorable terms for resolution of the
termination claim and payment that is not
dependent on the outcome and timing of
the prime’s termination claim against the
Government. The parties could agree, for
example, that the award of termination costs
by an arbitrator should be deemed prima fa-
cie evidence of the allowability of the costs
on the prime’s termination claim.

(3) “Default” clause14—Under the “Default”
clause, the Government is entitled to termi-
nate the contract for cause and to recover,
among other things, excess reprocurement cost.
The prime contractor has a reasonable right
to insist on some kind of default termination
provision in the subcontract. In some cases,
however, the prime contractor will seek to
include a “Default” clause that is broader than
the clause incorporated in the prime contract.
During negotiations, the subcontractor should
seek a “Default” clause that is no broader than
the clause found at the prime contract level.

(4) “Inspection of Supplies” clause15—Under
this clause, the contractor must maintain an
inspection system acceptable to the Govern-

ment, prepare and maintain inspection records,
and allow the Government to perform in-
spections and conduct tests of supplies on
the contractor’s premises. As a practical matter,
the prime contractor will need to flow down
this clause to its subcontractors because the
Government will insist on the right (along
with the prime) to inspect at the subcontractor’s
facilities. In some cases, the prime will at-
tempt to negotiate an “Inspection” clause that
is more onerous than the Government’s “In-
spection” clause. The subcontractor should
bear in mind that, while the prime has the
right to insist on inspection and testing of
the supplies to assure the quality of the end
product, the prime does not have the right
to inspect the subcontractor’s proprietary pro-
cesses and know-how for obtaining the end
result.

(5) “Warranty” clause16—The FAR “Warranty”
clauses give the Government the right to as-
sert claims against the prime for deficiencies
in the furnished supplies or services.17 The
FAR does not mandate the flow down of “War-
ranty” clauses to subcontractors, but primes
typically will want to flow down some variant
of the “Warranty” clauses included in the prime
contract. Negotiation approaches for dealing
with “Warranty” clauses are discussed in more
detail below. Two key issues, however, bear
noting at this juncture.

The first issue is the warranty period. The
prime contractor’s warranty generally begins
upon delivery and acceptance of the end item.
A subcontractor product may be delivered to
the prime and incorporated with the end item
early in the production cycle, long before fi-
nal delivery and acceptance of the end item.
Thus, for a one-year end item warranty, a prime
might propose a much longer warranty for
the subcontractor’s product. The prospective
subcontractor may (a) object to the extended
warranty (at the risk of not getting the work),
(b) attempt to price the risk as part of its
quotation (and risk not getting the work), or
(c) accept the risk. A fourth alternative is to
propose a “cap” on total warranty liability (for
example, at an amount reflecting the
subcontractor’s expected profit).
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The second issue concerns the scope of the
warranty. Some prime contractors seek to im-
pose standard warranties that are broader than
those justified by the subcontractor’s role or
by the prime contract. For example, prime
contractors sometimes use “Warranty” clauses
in their subcontracts that require the subcon-
tractor to warrant the design of the product
even though the subcontractor does not con-
trol the product design. In addition, some
primes use subcontract “Warranty” clauses that
go beyond the standard FAR warranty of ma-
terial, workmanship, and contract compliance18

to include the Uniform Commercial Code war-
ranties of merchantability and fitness for a par-
ticular purpose as well as liability for conse-
quential damages. Prospective subcontractors
should object to these broader provisions. In
general, the subcontractor’s warranty should
be no broader than the prime’s and narrower
if the subcontractor is not responsible for the
design contract. The bottom line is that, while
it may be appropriate for the prime to flow
down a “Warranty” clause, the terms of the
flow-down clause should be carefully reviewed
and negotiated.

(6) “Price Reduction for Defective Cost Or Pric-
ing Data” clause19— The Truth in Negotia-
tions Act (TINA) requires contractors and
subcontractors to provide the Government with
cost or pricing data when negotiating con-
tracts or contract modifications over a speci-
fied threshold (currently $550,000) unless
one of several stated exceptions applies.20 “Cost
or pricing data” are broadly defined to in-
clude “all facts that…a prudent buyer and
seller would reasonably expect to affect price
negotiations significantly.”21 While the term
“does not include information that is judg-
mental,” it does include “the factual infor-
mation from which a judgment was derived.”22

The data submitted must be “accurate, com-
plete, and current” as of the date on which
the parties agreed upon a price.23 If the Gov-
ernment later determines that the contractor’s
data were not accurate, complete, and cur-
rent, it may assert a defective pricing claim
against the contractor by demanding a re-
duction in the contract’s price to compen-
sate for the effect of the undisclosed or in-

accurate data, as provided for under the
contract’s “Price Reduction for Defective Cost
or Pricing Data” clause.24 By obtaining cost
or pricing data, the Government seeks to place
its negotiators on equal footing with the con-
tractor and thus ensure that the price nego-
tiated by the parties is fair and reasonable.25

Although the prime contractor is respon-
sible for any defective pricing caused by its
subcontractors,26 the regulations do not man-
date the flow down of the TINA “Price Re-
duction for Defective Cost Or Pricing Data”
clauses to subcontractors. Prime contractors,
therefore, insist that any applicable TINA
clauses be flowed down to the subcontrac-
tors so that they are not saddled with sole
responsibility for the failure of their subcon-
tractors to provide accurate, complete, and
current cost or pricing data. Before agree-
ing to the flow down of any TINA clauses,
potential subcontractors first should deter-
mine whether any of the TINA exceptions
may apply to their subcontract.27 Commer-
cial item subcontracts, for example, are not
subject to the TINA cost or pricing data sub-
mission requirements.28 Assuming the subcon-
tractor cannot avail itself of any of the TINA
exceptions, the subcontractor should not ex-
ecute any subcontract agreement with de-
fective pricing provisions unless and until it
has put into place a strong compliance pro-
gram that, among other things, educates ne-
gotiators and other key employees about the
provisions of TINA and provides for “sweeps”
of data prior to the agreement on price to
ensure compliance with the law.

(7) “Progress Payments” clause29—This clause
authorizes the prime contractor to receive fi-
nancing from the Government during the
course of performance of a fixed-price con-
tract on the basis of costs incurred. The cus-
tomary progress payment rate for large busi-
nesses is 80%,30 which means the prime is au-
thorized to submit invoices on a monthly basis
in an amount up to 80% of the contractor’s
allowable, allocable, and reasonable costs dur-
ing the period covered by the invoice. The
inclusion of the “Progress Payments” clause,
therefore, requires the contractor to estab-
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lish an accounting system that excludes unal-
lowable costs and otherwise complies with Gov-
ernment contracting accounting rules and regu-
lations.31

Until recently, prime contractors were not
authorized to bill the Government for sub-
contractor costs that had been billed but not
yet paid. On November 22, 2002, the regula-
tors eliminated the so-called “paid cost rule.”32

The “paid cost rule” protected subcontractors
because it required large contractors actually
to pay (not just incur on their books) costs
for supplies and services purchased from sup-
pliers and subcontractors before including the
costs in their billings to the Government. Un-
der the current rules, all primes (both large
and small) are authorized to invoice the Gov-
ernment for unpaid subcontractor costs as long
as the contractor ordinarily pays the subcon-
tractor within 30 days of the submission of
the contractor’s payment request to the Gov-
ernment.33

Before agreeing to a “Progress Payments”
clause, subcontractors should determine
whether other forms of contract financing are
available. For example, is performance-based
financing available? Under performance-based
financing, the contractor is paid based on the
attainment of certain milestones or accomplish-
ments—i.e., not on the basis of costs incurred.34

This could improve the contractor’s cash flow;
it would also eliminate the need for the con-
tractor to worry about unallowable costs with
the submission of progress payment invoices
under a firm-fixed-price contract. In addition
to performance-based financing, advance pay-
ments may be authorized—particularly if the
contract is a commercial item contract. Ad-
vanced payment financing is customary for com-
mercial items.35 The bottom line is that progress
payments contain traps for the unwary and
other, preferable financing vehicles may be
available to subcontractors.

If no other financing is available, subcon-
tractors should review the prime’s proposed
“Progress Payments” flow-down clause. Among
other things, subcontractors should determine
whether (a) they are receiving the highest
progress payment rate available (small busi-

nesses can receive a progress payment rate
up to 85%),36 (b) the prime’s proposed clause
attempts to exclude otherwise allowable costs
from the calculation of the progress payment
rate (some primes attempt to exclude gen-
eral and administrative expenses from the base
of costs used to calculate the allowable progress
payment amount), and (c) the proposed clause
incorporates a provision requiring the prime
to pay the subcontractor within a date certain
from receipt of a proper invoice (typically,
subcontractors will want to insist on payment
within 30 days of submission of a proper in-
voice, with provision for interest penalties in
the event payment is not received within that
window of time). Finally, before submitting
progress payment invoices, subcontractors should
ensure that their accounting system excludes
unallowable and unallocable costs from the
base used to calculate the progress payments.

Intellectual Property Clauses

No set of contract clauses pose a greater
threat to a subcontractor than the subcon-
tract intellectual property clauses. At the same
time, no set of clauses provides a greater op-
portunity to ensure future business. Many stan-
dard form agreements, however, simply flow
down or incorporate intellectual property
clauses without regard to the implications of
those clauses on the parties’ relationship or
their respective contributions. To protect their
interests, the parties should identify the rel-
evant prime contract intellectual property
clauses, determine the source of funding for
various activities and, as appropriate, negoti-
ate special intellectual property clauses suit-
able for the transaction at hand.

That said, most prime Government contractors
simply flow down FAR or DFARS standard patent
rights, technical data rights, and computer
software rights clauses to subcontracts.37 If un-
altered by the prime contractor, these clauses
provide a by and large fair allocation of rights.
In general, these clauses provide that (1) all
rights to preexisting intellectual property pri-
vately developed by the subcontractor, out-
side of a Government contract, remain the
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sole property of the subcontractor (assuming
that the administrative requirements of the
clauses are met) and (2) rights in new pat-
entable inventions made under the contract
and nonpatentable intellectual property de-
veloped and paid for by the Government (via
contract direct cost payments) are allocated
with title vesting in the subcontractor and a
license to practice the intellectual property
allocated to the Government.38 Difficulties arise
if the prime attempts to modify the standard
coverage or if non-Government-funded devel-
opment work is anticipated as part of the sub-
contract effort. In addition, in implementing
both standard clauses and specially negotiated
clauses, the subcontractor should give consid-
eration to provisions that better protect its
intellectual property and help ensure its con-
tinued participation in the program.

� Prime Contract Clause Alternative

Prime contractors sometimes attempt to in-
corporate subtle, but significant, changes to
the standard intellectual property clauses. As
noted above, boilerplate FAR/DFARS clauses
are often incorporated by reference into the
subcontract with a lead-in paragraph direct-
ing that the word “Prime” or “Buyer” be sub-
stituted for “Government” and the word “Sub”
or “Seller” be substituted for the word “Con-
tractor.” Literal application of this change, in
the case of the intellectual property clauses,
results in the prime contractor allocating to
itself licenses and other rights normally flow-
ing to the Government. A subcontractor should
not accept such modifications to the standard
clauses.

Less subtly, the prime contractor sometimes
clearly demands that rights in intellectual prop-
erty developed under the subcontract fully
vest in the prime. In large measure, the fair-
ness of this demand depends on the source
of funds paying for the development effort.
Allocation of rights in federal procurement
is, generally, based on a “follow-the-funds” test.
For example, if the developmental work is
performed by personnel charging directly to
a Government contract, the Government will
be allocated some form of license to practice

and perhaps disclose the intellectual prop-
erty. On the other hand, if the development
is achieved by personnel properly charging to
an overhead or indirect cost account (such as
an independent research and development
account), the Government is allocated only a
“limited rights” license—a license that does
not permit disclosure or use to manufacture
or develop other products.39

It is also the custom in the Government
contracting industry that the company that
“pays the bill” for the intellectual property
development is entitled to control the intel-
lectual property. Thus, if the prime contrac-
tor is paying the subcontractor, not out of
direct Government funds, but out of its own
IR&D budget or other noncontractual funds,
the prime would be entitled to request that
all rights in the intellectual property vest in
it. If, on the other hand, the development
effort is financed by the subcontractor’s IR&D
funds or other noncontractual sources, an at-
tempt by the prime to demand control of the
intellectual property (perhaps as a condition
of being a subcontractor or “team member”)
is overreaching. Indeed, applicable regulations
admonish Contracting Officers to avoid such
situations and demand that the standard clauses
be flowed down unaltered.40

� Nondisclosure Agreement

Most subcontractors know that, before ex-
changing proprietary information with another
company, it is important to have a so-called
nondisclosure agreement in place. Such an
agreement can be brief (in the case of an
initial exchange of information to determine
the merits of going forward) or more com-
plex (if a long-term relationship is contem-
plated and the parties anticipate exchanging
highly sensitive data).

More astute subcontractors include express
“use” limitations in their nondisclosure agree-
ments. “Use” limitations state that the recipient
may use the intellectual property for certain
stated purposes and may not use the intellec-
tual property for other stated purposes. For ex-
ample, it is often stated in prime/subcontrac-
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tor use and nondisclosure agreements that in-
tellectual property is exchanged for the pur-
pose of preparing a joint proposal and for the
performance of any contract that may be awarded
as a result of the proposal. Unfortunately, many
such agreements do not explicitly state that the
exchanged intellectual property may not be used
for manufacture. Indeed, many agreements state
that the intellectual property may be used “only
in connection with the Program” without fur-
ther defining permitted and prohibited activ-
ity. A more specific definition of permitted uses
must be set forth in the nondisclosure agree-
ment to spell out the parties’ respective rights
and responsibilities in this regard.

If the size, term, and nature of the proposed
relationship merits the time investment, a safer
approach to protecting the subcontractor’s in-
tellectual property is to combine a nondisclo-
sure agreement with express license language
licensing the intellectual property for only iden-
tified purposes and no other. Specifically, the
license might extend to the use of the intel-
lectual property in developing a proposal, to
interface designs, and for other such common
prime/subcontractor coordination efforts. But
the license should explicitly state that the in-
tellectual property is not licensed to (a) manu-
facture, (b) design follow-on or derivative prod-
ucts, or (c) disassemble or otherwise enable
back-engineered products. In addition, the li-
cense should have a finite duration as well as a
termination provision. A subcontractor armed
with such an agreement makes it more diffi-
cult for the prime to cut the subcontractor
out of the program and to go to a competitor
for the subcontractor’s product or to do the
work itself. If such an attempt is made, the
license is violated and the subcontractor can
terminate the license, thereby further compli-
cating the prime’s ability to perform the work.

“Disputes” Clause

Most standard form agreements incorporate
some type of “Disputes” clause, often specify-
ing that disputes be resolved through an al-
ternative dispute resolution procedure. An ADR
clause, however, may not be appropriate in

all cases. Moreover, in those cases where an
ADR clause is appropriate, the standard form
clause that is proposed may not be in the best
interests of the prospective subcontractor.

Before agreeing to the prime’s standard dis-
putes resolution clause, the prospective sub-
contractor should consider carefully (1) whether
a disputes provision is desirable and (2) if so,
what type of disputes resolution clause is most
appropriate given (a) the parties’ relation-
ship, culture, and past history, (b) the nature
and duration of the subcontract, and (c) the
types of issues or problems that may reason-
ably be anticipated.

� No Clause Option

As a preliminary matter, the parties should
consider whether a “Disputes” clause is even
desirable. In the absence of a disputes provi-
sion, the parties will be left to resolve dis-
putes under the rights afforded them by com-
mon law. This means that disputes between
the parties will be adjudicated in a court of
law, either federal court or state court, de-
pending on well-established legal principles
of relating to jurisdiction.

� ADR vs. Court Litigation

Assuming the parties desire to incorporate
a “Disputes” clause, the parties should consider
what type of disputes provision is most desir-
able. Such clauses can run the gamut from
various ADR techniques such as mediation, ar-
bitration, or minitrial proceedings, to court liti-
gation, or to a combination of these. In some
cases, litigation in court may be preferable to
ADR. Courts must apply the law and follow a
full due process procedure. Thus, parties seeking
a more formal reading and application of the
subcontract terms may prefer to bring their
disputes in court. Moreover, court proceed-
ings have well-established, formal discovery pro-
cedures that may prove beneficial. In addition,
the law affords parties the right to appeal a
court decision. ADR proceedings, on the other
hand, generally provide for little or no discov-
ery, are summary in nature, often result in a
compromised application of the law, and are
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final and cannot be appealed in the absence
of allegations of fraud or other gross proce-
dural irregularity.41 On the other hand, court
proceedings tend to take longer and cost more
money. Indeed, these are the two most impor-
tant reasons given for turning to ADR.42

� Good-Faith Negotiations

Whichever type of proceeding the parties
elect, a well-drafted disputes resolution clause
should include a provision that requires the
parties’ management to attempt to negotiate
and resolve any simmering disputes before ini-
tiating formal proceedings. For example, the
clause could specify that, with the exception
of disputes relating to intellectual property
and other specified exceptions, disputes would
be handled as follows:

Good-Faith Negotiations. If any dispute arises
under this agreement that is not settled promptly
in the ordinary course of business, the parties
shall seek to resolve any such dispute between
them, first, by negotiating promptly with each
other in good faith in face-to-face negotiations
involving management personnel not previously
and significantly involved in contract perfor-
mance. If the parties are unable to resolve the
dispute within 20 business days (or such period as
the parties shall otherwise agree) through these
face-to-face negotiations, then any such dispute
shall be resolved [through litigation or the ADR
procedures enumerated below].

Although this provision technically should not
be necessary (because parties are always free
to talk to each other), it does at least require
the decisionmakers for the parties to meet with
each other try to resolve disputes before call-
ing in the lawyers. If management cannot re-
solve the dispute, the next step typically is ar-
bitration or some other type of ADR proce-
dure.

� ADR Provisions

If the prime proposes an ADR provision,
the subcontractor should consider the follow-
ing questions before accepting it:

(1) What type of ADR proceeding is most appro-
priate? Should the parties agree to arbitration,
mediation, a “minitrial” or some variant of these
techniques?

(2) What procedural rules will govern the pro-
ceedings? For example, will discovery be au-
thorized? How will the arbitrator or mediator
be selected? Does the agreement specify that
the rules of the American Arbitration Asso-
ciation will apply?43 If the AAA or some other
recognized set of rules apply, the parties none-
theless may agree to carve out modifications
or exceptions to the rules. For example, the
parties could agree on different mechanisms
for selecting the arbitrator or neutral; the parties
could specify the location for the ADR; and
the parties could specify special discovery rules
for the proceedings.

(3) What law will apply? Arbitrators typi-
cally are not required to base their decisions
on law.44 Indeed, the arbitrator may not be a
lawyer. The parties should consider, there-
fore, a provision in the subcontract that re-
quires the application of law and specifies which
law will govern the dispute. As a general rule,
federal common law provides greater predict-
ability with respect to disputes arising under
Government contracts provisions; state law, on
the other hand, tends to be more formalistic
in its approach and reading of contract clauses.

(4) Where will the proceedings take place? Ar-
bitration clauses often provide for (or result
in) arbitration proceedings held in the prime
contractor’s city, which means that the sub-
contractor is subjected to both travel expenses
and a potential “home court” advantage.45 The
parties, however, could agree in the subcon-
tract to a neutral location.

(5) What is the authority of the arbitrator or
neutral? For example, will the parties au-
thorize the arbitrator or neutral to (a) de-
cide price or other terms of a subcontract,46

(b) award attorney fees to the prevailing
party,47 or (c) award punitive damages?48

(6) What is the schedule for the ADR proceed-
ing? Do the parties wish to specify an ADR
schedule, with specific provision for the issu-
ance of a decision within a set time period?49

(7) Will the parties receive a written decision,
including findings of fact and conclusions of law?
Arbitrations typically do not result in formal
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written decisions; the subcontractor, however,
can require a written decision as part of the
ADR process.50

(8) Are any types of disputes excluded from ADR?
Prospective subcontractors should exclude from
any ADR agreement disputes related to dis-
closure or misuse of intellectual property. ADR
is too slow and imprecise to obtain an effec-
tive remedy for threats to the subcontractor’s
intellectual property. For disputes relating to
disclosure or misuse of intellectual property,
the subcontractor should reserve the right to
march into court immediately to seek a tem-
porary restraining order and injunction.

� Right Of Indirect Appeal

Finally, the subcontractor may wish to seek
authorization for a so-called right of “indirect
appeal.” The right of “indirect appeal” per-
mits the subcontractor to seek resolution of
disputes arising from Government action at
agency boards of contract appeals or the Court
of Federal Claims. In effect, the “indirect ap-
peal” is achieved by the prime agreeing to
“sponsor” the subcontractor’s appeal in its name.
The FAR specifically recognizes the right of
the subcontractor to pursue an indirect ap-
peal. It directs COs not to refuse consent to a
subcontract merely because the subcontract
contains a clause giving the subcontractor the
right of indirect appeal to an agency board if
the subcontractor is affected by a dispute be-
tween the Government and the prime.51

Without a right of indirect appeal, the sub-
contractor will be left to pursue its claims against
the prime, which ordinarily delays resolution
and payment of the subcontractor’s claims.52

Most standard prime contractor forms do not
include a clause granting the subcontractor
the right to an indirect appeal; the subcon-
tractor, thus, should consider proposing one
during negotiations.

“Battle Of The Forms” Problem

A common problem that arises during sub-
contract negotiations relates to what is referred
to as the “battle of the forms.” Under com-

mon law, a proposed contract (made by an
“offeror”) could be acted upon by the recipi-
ent (the “offeree”) in essentially three ways.
The offeree could accept the proposed con-
tract, in which case the parties would create a
binding, enforceable contract. Alternatively, the
offeree could reject the proposed contract. Finally,
the offeree could respond with a counteroffer
suggesting different or modified terms. Un-
der the common law’s “mirror image” rule, a
counteroffer is treated as an implicit rejection
and terminates the offeree’s right to accept
the contract terms and create a binding con-
tract.53 If one party conditions its acceptance
to the other party’s offer in any way, a formal
contract comes into existence under common
law only upon acceptance of the counteroffer
terms by the original offeror.

� UCC § 2-207

The problem with this common-law rule is
that, in today’s commercial world, parties typi-
cally exchange forms, with different boilerplate
language, and proceed to perform the work.
Under the common law, the courts would
find that no contract existed, and the par-
ties would be left to resolve disputes under
other, often unsatisfactory equitable principles,
such as estoppel and unjust enrichment. The
UCC recognizes the realities of the modern
commercial world and has replaced the “mirror
image” rule with a new rule, commonly re-
ferred to as the “battle of the forms” provi-
sion. UCC § 2-207 provides as follows:54

(1) A definite and seasonable expression of
acceptance or a written confirmation which is
sent within a reasonable time operates as an
acceptance even though it states terms additional
to or different from those offered or agreed
upon, unless acceptance is expressly made
conditional on assent to the additional or
different terms.

(2) The additional terms are to be construed
as proposals for addition to the contract.
Between merchants such terms become part of the
contract unless:

(a) the offer expressly limits acceptance to
the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has
already been given or is given within a



★     AUGUST     BRIEFING PAPERS    2003    ★

11

reasonable time after notice of them is
received.

(3) Conduct by both parties which
recognizes the existence of a contract is
sufficient to establish a contract for sale
although the writings of the parties do not
otherwise establish a contract. In such case
the terms of the particular contract consist of
those terms on which the writings of the parties
agree, together with any supplementary terms
incorporated under any other provision of
this Act.

Thus, under the UCC’s approach, a con-
tract may be found to exist even if the seller
conditions its acceptance. Parties that are en-
gaged in the “battle of the forms” need to
address and understand several key issues, how-
ever.

First, the UCC does not apply to all transac-
tions. The UCC applies only to merchants en-
gaged in the sale of goods.55 Most subcontrac-
tors engaged in sales of goods and services to
prime contractors under Government contracts
will qualify as merchants. The real issue for
most subcontractors is whether they are en-
gaged in the sale of goods or the sale of ser-
vices. If the contemplated subcontract calls
for the sale of services, UCC § 2-207 does not
apply. For services contracts, thus, the parties
will be left to the common-law “mirror im-
age” rule and the traditional “battle of the
forms” rules outlined below will not apply.

Second, assuming the contemplated subcon-
tract is for the sale of goods, does the ex-
change of conflicting and unresolved
“boilerplate” language in the standard form
purchase orders create a binding subcon-
tract? As quoted above, UCC § 2-207 states
that, as a general rule, a binding contract
will be found even though the acceptance
contains additional or different terms and
conditions “unless acceptance is expressly
made conditional on assent to the additional
or different terms.” Does this mean that stan-
dard boilerplate language stating that the
subcontractor’s consent is “subject to” the
standard terms and conditions of the
subcontractor’s form agreement constitutes
an express condition on the creation of a
contract? As a general rule, such boilerplate
language does not prevent the formation of

a contract under the UCC; instead, the party
taking exception to the standard language
must clearly state that its agreement to en-
ter into a contract is expressly conditioned
on the other party’s acceptance of its terms.56

Under this view, therefore, if the parties
wish to condition acceptance and prevent
the formation of a contract under the UCC,
their conditional acceptance must be clear
and explicit, not buried in the boilerplate.

Third, assuming that the parties have en-
tered into a subcontract under the UCC, what
are the terms of the subcontract? Additional
terms proposed in a reply to the offeror are
construed as proposals for additions to the
contract. They become part of the contract
unless, as noted above, (a) the offer expressly
conditions acceptance to the terms of the of-
fer (in which case no contract comes into be-
ing), (b) the additional terms materially alter
the contract, or (c) the other party has ob-
jected to the additional terms or provides no-
tice of such objection within a reasonable pe-
riod of time after the party becomes aware of
the additional terms.

A key question, therefore, is what consti-
tutes a “material” alteration or modification
under the UCC. Terms that are contrary to
industry practice or trade usage generally will
be considered material alterations or addi-
tions.57 The drafters of the UCC noted that
an added clause would “materially alter” the
contract if it would “result in surprise or hard-
ship if incorporated without express aware-
ness by the other party.”58 Common examples
of clauses that could be construed as mate-
rial alterations or modifications include
(1) indemnification clauses, (2) limitation of
liability clauses, (3) clauses negating a seller’s
standard warranties of merchantability and
fitness, (4) disputes clauses (e.g., provisions
for arbitration), (5) choice of law/choice of
venue clauses different from those proposed
by the offeror, (6) notice requirements that
would require complaints to be made in a
materially shorter time than reasonable or
customary in the industry, and (7) clauses
authorizing contract cancellation for untimely
payment of invoices.59
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On the other hand, the following clauses
might be considered nonmaterial, provided they
are consistent with industry custom and prac-
tice and would not otherwise unduly surprise
the buyer or impose undue hardship: (a) clauses
imposing reasonable and customary interest
and finance charges for late payment of in-
voices, (b) choice of law clauses (provided
the seller’s form does not have a contrary choice
of law provision), (c) clauses requiring the
seller to provide notice of complaints within
a reasonable and customary period of time,
and (d) force majeur clauses.60

� Practical Effect

What does this mean in practice? Suppose
that the parties exchange forms with boilerplate
terms. One form includes a “Disputes” clause
and a “Choice of Law” clause. The other form
does not include these provisions. Pursuant
to UCC § 2-207, the “Disputes” clause likely
would be considered a material alteration and
likely would “drop out” of the contract; the
“Choice of Law” clause, however, probably would
not be considered material and likely would
be considered to be part of the contract.

On the other hand, if both parties’ form
agreements included different “Disputes” and
“Choice of Law” clauses, the likely result is
that the “Disputes” clause would “drop out”
of the agreement because it would be consid-
ered a “material alteration.” The “Choice of
Law” clause also would likely drop out—even
though it might not be considered a “mate-
rial alteration”—under the prevailing “knockout”
rule. As one leading treatise on the subject
describes it, if two proposed provisions are in
conflict, they knock each other out of the
agreement:61

When a confirmation states a term different
from the original oral or other informal
agreement, the different term falls out. The
benchmark for determining additionalness or
differentness is the prior agreement, not the
other confirmation form. Thus if a supplier of
metal and a purchaser orally agree to the sale of
a set quantity of brass at a firm price of $1.17 per
pound, that will be the contract price not-
withstanding a different price in one of the two
confirming forms. If the seller responds with a
confirmation of a term not in the informal

agreement and the buyer’s confirmation states
a conflicting term, the two knock each other
out. Comment 6 [to UCC § 2-207], however,
provides that if [UCC] Article 2’s gap fillers then
supply a term, it is binding.

Thus, under the prevailing “knockout” rule,
the conflicting terms would knock each other
out from the contract.

The foregoing analysis assumes that the UCC’s
“battle of the forms” governs the transaction.
If the subcontract involves the sale of services
(or the UCC does not otherwise apply), the
common law’s “last shot” doctrine would de-
termine the terms and conditions of the par-
ties’ agreement. Under this doctrine, each
new form is considered to be a counteroffer
until the last form is accepted by the conduct
of one of the parties. The last party to send a
form before payment would, under these cir-
cumstances, generally dictate the terms of the
boilerplate language.62

 Other Issues

� Warranty Clauses

Parties often spend a great deal of effort
negotiating and worrying over warranty provi-
sions. Their concerns relate to the duration
and scope of the warranties (as discussed above),
liability for breach of warranty, and the effect
and enforceability of disclaimer provisions. The
statute of limitation for latent defects, for ex-
ample, may not even begin to run until some
undefined point in the future long after ac-
ceptance when the buyer discovers (or should
have discovered) the defect. This prospect cre-
ates headaches for legal departments attempting
to advise management on the potential scope
and value of the warranties.

To limit the uncertainties associated with
warranty provisions, subcontractors should re-
view the subcontract language with the fol-
lowing questions in mind:

(1) What law applies? First, does the UCC
or common law govern the warranties? Sec-
ond, does the subcontract also flow down a
Government contracts warranty clause? If so,
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which clause is preferable? The Government
contracts clause, for example, may state that
acceptance occurs when the system is ac-
cepted; the prime contractor’s boilerplate
clause, however, may state that acceptance
is deemed to have occurred at an earlier
point in time—i.e., when the part is deliv-
ered to the prime. If the Government con-
tracts clause is preferable, the subcontrac-
tor may wish to insist on the Government
contracts clause and seek to strike the other
conflicting warranty provisions. On the other
hand, if the subcontractor regards the prime’s
standard boilerplate clause as more advan-
tageous, the subcontractor may wish to ne-
gotiate an order of precedence clause or
some other clarifying language to enhance
its position. Third, when does the statute
of limitation begin to run under the appli-
cable clause?

(2) What is the customary industry practice
with respect to warranties of the goods or services
to be provided under the subcontract? Is the buyer
asking for warranty rights greater than those
typically provided in the industry for the items
to be delivered under the subcontract? If
so, does the sales price reflect these warran-
ties?

(3) Does the subcontract disclaim warranties?
First, what is the industry practice for war-
ranty disclaimers for the items to be deliv-
ered under the subcontract? Second, will the
buyer accept a disclaimer of fitness for a par-
ticular purpose? Third, what effect does the
disclaimer have on the statute of limitation
period? As a general rule, disclaimers that
negate warranties for future performance
operate to limit the statute of limitation pe-
riod; warranties that cover future performance,
however, have the general effect of provid-
ing the buyer more time to “discover” any
latent defects before the statute of limitation
begins to run.

Many parties spend disproportionately greater
time negotiation over and worrying about war-
ranty provisions because of the fear of poten-
tially significant liabilities that may not ripen
for some period long into the future. Pro-

spective subcontractors faced with recalcitrant
prime contractors that insist on acceptance
of their warranty provisions should attempt to
negotiate a higher price or to secure disclaimer
provisions and “Choice of Law” clauses that
operate to limit the potential liability of the
warranty clauses. Alternatively, the subcontractor
might attempt to negotiate a “cap” on poten-
tial warranty liability.

� ”Most Favored Customer” Clauses

Some primes will insist on a “Most Favored
Customer” clause to help ensure favorable
pricing terms. In some cases, the primes will
secure a “Most Favored Customer” clause in
the teaming agreement leading up to the
subcontract. Before agreeing to these and
similar clauses, the prospective subcontrac-
tor should, at a minimum, (a) examine its
existing contracts to ensure that agreement
on this clause does not create pricing issues
on other contracts, particularly with respect
to any General Services Administration Mul-
tiple Award Schedule contracts the subcon-
tractor may hold, (b) review the subcontract
pricing terms to assure consistency with the
clause, and (c) insist, as a quid pro quo, that
the prime agree to favorable financing terms
(see discussion above) and structure the sub-
contract to guarantee longer term work by,
for example, giving the subcontractor the ex-
clusive right to meet the prime’s require-
ments in certain specified areas of work
throughout the duration of the production
contract, including options and foreign di-
rect sales and foreign military sales.

Ensuring Subcontractor’s Long-Term Role

It is the nature of major defense programs
that they normally have a long life—typically
characterized by a phased development, ini-
tial low-rate production, full-scale production,
option quantities, follow-on procurements,
derivative products, and international sales.
At the inception of such a program, it is not
unusual for the prime contractor to insist that
a subcontractor make an “investment”—i.e.,
absorb some developmental costs or early pro-
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duction costs to capture the work. The prom-
ise of long-range profits makes such invest-
ments reasonable. The investment is reason-
able, however, only if the subcontractor is as-
sured of future participation in the program.
The subcontractor needs to ensure that the
prime will not, after enjoying the benefit of
its company’s investment, seek to transfer in-
house or to some other low-cost competitor
the work the subcontractor helped develop.
There are several actions a subcontractor should
consider to ensure its future role in a pro-
gram.

� Intellectual Property

As discussed above, a subcontractor must
maintain control of its intellectual property.
To accomplish this, a subcontractor should ne-
gotiate a nondisclosure agreement/use license
that makes it difficult for the prime to use
the subcontractor’s intellectual property ei-
ther in-house or with another vendor.

� Teaming Agreements

It is common to have in place a teaming
agreement covering long-term programs. These
teaming agreements can transcend single, in-
dividual contracts for development, initial low-
rate production, and full-scale production,
to cover the entire program. In negotiating
a teaming agreement to ensure a future role,
a subcontractor should consider the follow-
ing:

(a) Coverage—The subcontractor should make
certain that the “Program” covered by the team-
ing agreement is broadly defined. It should
include civilian agency and foreign sales as
well as military sales. In addition, the subcon-
tractor should attempt to define the product
broadly to cover derivative products as well as
the product currently under development.

(b) Termination—Some teaming agreements
are written to terminate upon the award of a
subcontract, or the subcontract is stated to
“supersede” or “take precedence over” the
teaming agreement. These terms provide a
major loophole enabling a prime to avoid a
long-term arrangement. Most subcontracts con-

tain termination for convenience and termi-
nation for default provisions. By terminating
the subcontract, the prime can argue that the
teaming agreement is also terminated, free-
ing it from using the subcontractor on future
phases of the program.

(c) Exclusivity—The subcontractor should
have counsel to review all exclusive teaming
agreements and all noncompete agreements.
These agreements can be enforced to pre-
vent the prime contractor from cutting the
subcontractor out of the program. At the same
time, however, these provisions can raise sig-
nificant antitrust and other anticompetitive
law issues.63 If the teaming agreement ex-
clusivity provisions are found to run afoul of
such laws they will, at a minimum, be unen-
forceable and will potentially create signifi-
cant liability for the subcontractor’s company.
Moreover, the fact that a company may be
small is not determinative of antitrust issues.
Even a small company can be found to domi-
nate a particular market if the company’s
product is unique and superior. By entering
into an exclusive arrangement with the prime,
the subcontractor may be violating the law.

(d) Enforcement—Teaming agreements are
often difficult to enforce. Courts sometimes
find the agreements to be vague “agreements
to agreements.” To reduce the chances of such
a result, the subcontractor first should research
the enforceability of teaming agreements in
the jurisdiction that might be called upon to
decide the issue and specify that the teaming
agreement will be construed and enforced in
accordance with the law of a favorable juris-
diction, if possible. Second, the subcontrac-
tor should obtain agreement on as many terms
of future subcontracts as possible. The sub-
contractor could include as an attachment to
the teaming agreement, for example, negoti-
ated standard terms and conditions with a pro-
vision that alterations will be made based on
the final terms of the prime contract. In ne-
gotiations, the subcontractor should try to reach
agreement on price or components of the price,
if possible. For example, the subcontractor
should seek the same profit margin as accepted
by the prime (adequately demonstrated). The
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These Guidelines are intended to assist
subcontractors in understanding some of the
key issues that arise during subcontract
negotiations with Government prime con-
tractors. They are not, however, a substitute for
professional representation in any specific
situation.

1. Determine whether a commercial item
subcontract is available. If so, most “mandatory”
clauses disappear and many of the traditional
administrative burdens and risks of Government
contracting are eliminated. Even if the prime
contract is not a commercial item contract, you
may be able to obtain agreement to treat your
product or service as a commercial item.

2. Identify which clauses are mandatory flow-
down clauses, which are necessary, and which
ones are open for meaningful negotiation. Focus
your efforts in negotiations on the last category
of clauses.

3. Understand that as a general rule, the
standard FAR and DFARS clauses regarding
intellectual property may be preferable from the
subcontractor’s perspective to specially tailored
clauses proposed by the prime. Review any

GUIDELINES

deviation from the standard FAR and DFARS
clauses carefully with counsel.

4. Consider whether the prime contractor’s
standard form agreement contains an acceptable
“Disputes” clause. Although parties frequently
do not seek to change the boilerplate disputes
resolution language, this is a subcontract term
that should be subject to reasonable negotiation.

5. Try to ensure that the subcontract provides
you with at least as many rights and protections
as the prime enjoys under its prime contract.
For example, compare the subcontract and
the prime contract terms with respect to notice
of changes, inspections, the scope and period of the
warranty, and contract financing.

6. Be aware of the “battle of the forms” doctrine.
Frequently, contract performance begins before
any subcontract is signed, the parties engage in
numerous rounds of boilerplate contract
exchanges, and then payment is made. If you
are involved in contentious subcontract
negotiation issues, you should pay attention to
the common-law and UCC rules governing this
situation so that you do not unintentionally
and adversely prejudice your interests.

subcontractor should also seek agreement to
a cap on overhead, general and administra-
tive expenses, or labor costs. The more de-
finitive the teaming agreement, the more likely
it will be enforced.

� Customer Relationship

A subcontractor should seek to maintain
its relationship with the Government customer.
Many prime contractors attempt to limit a
subcontractor’s contact with the Government.
While these are often reasonable restrictions
as they relate to contract issues, a subcon-
tractor should make clear that its company
has independent relationships that it intends
to make it more difficult for the prime to
cut that subcontractor out of the program.

� Employee Restrictions

A subcontractor should obtain an agreement
with the prime that key employees of each
company will not be recruited by the other.
The subcontractor may also wish to enter into
employment agreements with its key employ-
ees that restrict their options on future em-
ployers or include financial penalties for leav-
ing. Such provisions need to be reviewed by
labor attorneys who are knowledgeable about
the applicable jurisdiction’s labor laws. Many
such restrictions are highly regulated or un-
enforceable in some states. If enforceable, how-
ever, these employee restrictions provide an-
other obstacle to any potential attempts by
the prime contractor to cut the subcontrac-
tor out of the program.
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Table I
ILLUSTRATIVE LIST OF MANDATORY FLOW-DOWN CLAUSES

FAR & DFARS Clauses

FAR 52.203-6 (RESTRICTIONS ON SUBCONTRACTOR SALES TO THE GOVERNMENT (JUL 1995))

FAR 52.203-7 (ANTI-KICKBACK PROCEDURES (JUL 1995))

DFARS 252.203-7001 (PROHIBITION ON PERSONS CONVICTED OF FRAUD OR OTHER DEFENSE
CONTRACT RELATED FELONIES DFARS (MAR 1999))

FAR 52.203-11 (CERTIFICATION AND DISCLOSURE REGARDING PAYMENTS TO INFLUENCE
CERTAIN FEDERAL TRANSACTIONS (APR 1991))

FAR 52.215-2 (AUDIT AND RECORDS — NEGOTIATION (JUN 1999))

FAR 52.219-8 (UTILIZATION OF SMALL BUSINESS CONCERNS (OCT 2000))

FAR 52.222-21 (PROHIBITION OF SEGREGATED FACILITIES (FEB 1999))

FAR 52.222-22 (PREVIOUS CONTRACTS AND COMPLIANCE REPORTS (FEB 1999))

FAR 52.222-25 (AFFIRMATIVE ACTION COMPLIANCE (APR 1984))

FAR 52.222-26 (EQUAL OPPORTUNITY (APR 2002))

FAR 52.222-35 (EQUAL OPPORTUNITY FOR SPECIAL DISABLED VETERANS, VETERANS OF
THE VIETNAM ERA, AND OTHER ELIGIBLE VETERANS (DEC 2001))

FAR 52.222-36 (AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES (JUN 1998))

FAR 52.222-37 (EMPLOYMENT REPORTS ON SPECIAL DISABLED VETERANS, VETERANS OF
THE VIETNAM ERA, AND OTHER ELIGIBLE VETERANS (DEC 2001))

FAR 52.225-8 (DUTY-FREE ENTRY (FEB 2002))

FAR 52.225-13 (RESTRICTIONS ON CERTAIN FOREIGN PURCHASES (JUN 2003))

FAR 52.227-1 (AUTHORIZATION AND CONSENT (JUL 1995))

FAR 52.227-2 (NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT
INFRINGEMENT (AUG 1996))

FAR 52.242-17 (GOVERNMENT DELAY OF WORK (APR 1984))

FAR 52.244-6 (SUBCONTRACTS FOR COMMERCIAL ITEMS (APR 2003))

FAR 52.246-16 (RESPONSIBILITY FOR SUPPLIES (APR 1984))

DFARS 252.247-7023 (TRANSPORTATION OF SUPPLIES BY SEA (MAY 2002))

FAR 52.248-1 (VALUE ENGINEERING (FEB 2000))
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Table II
ILLUSTRATIVE LIST OF NECESSARY FLOW-DOWN CLAUSES

FAR & DFARS Clauses

FAR 52.209-5 (CERTIFICATION REGARDING DEBARMENT, SUSPENSION, PROPOSED
DEBARMENT, AND OTHER RESPONSIBILITY MATTERS (DEC 2001))

FAR 52.211-5 (MATERIAL REQUIREMENTS (AUG 2000))

FAR 52.211-14 (NOTICE OF PRIORITY RATING FOR NATIONAL DEFENSE USE (SEP 1990))

FAR 52.211-15 (DEFENSE PRIORITY AND ALLOCATION REQUIREMENTS (SEP 1990))

FAR 52.214-27 (PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA —
MODIFICATIONS — SEALED BIDDING (OCT 1997))

FAR 52.215-10 (PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA (OCT 1997))

FAR 52.215-11 (PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA —
MODIFICATIONS (OCT 1997))

FAR 52.215-12 (SUBCONTRACTOR COST OR PRICING DATA (OCT 1997))

FAR 52.215-13 (SUBCONTRACTOR COST OR PRICING DATA — MODIFICATIONS (OCT 1997))

FAR 52.219-1 (SMALL BUSINESS PROGRAM REPRESENTATIONS (APR 2002) ALTERNATE 1 (APR 2002))

FAR 52.219-9 (SMALL BUSINESS SUBCONTRACTING PLAN (JAN 2002))

FAR 52.219-22 (SMALL DISADVANTAGED BUSINESS STATUS (OCT 1999))

DFARS 252.219-7003 (SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED SMALL
BUSINESS SUBCONTRACTING PLAN (DOD CONTRACTS) (APR 1996))

FAR 52.229-3 (FEDERAL, STATE, AND LOCAL TAXES (APR 2003))

DFARS 252.231-7000 (SUPPLEMENTAL COST PRINCIPLES (DEC 1991))

FAR 52.232-16 (PROGRESS PAYMENTS (APR 2003))

FAR 52.233-3 (PROTEST AFTER AWARD (AUG 1996))

FAR 52.243-1 (CHANGES — FIXED-PRICE (AUG 1987))

FAR 52.243-1 (CHANGES — FIXED-PRICE (AUG 1987) ALTERNATE II (APR 1984))

DFARS 252.243-7001 (PRICING OF CONTRACT MODIFICATIONS (DEC 1991))

DFARS 52.243-7002 (REQUEST FOR EQUITABLE ADJUSTMENT (MAR 1998))

FAR 52.245-2 (GOVERNMENT PROPERTY (FIXED-PRICE CONTRACTS) (DEC 1989))

FAR 52.246-2 (INSPECTION OF SUPPLIES — FIXED-PRICE (AUG 1996))

FAR 52.246-4 (INSPECTION OF SERVICES — FIXED-PRICE (AUG 1996))

FAR 52.249-2 (TERMINATION FOR CONVENIENCE OF THE GOVERNMENT (FIXED-PRICE) (SEP 1996))

FAR 52.249-4 (TERMINATION FOR CONVENIENCE OF THE GOVERNMENT (SERVICES)
(SHORT FORM) (APR 1984))

FAR 52.249-8 (DEFAULT (FIXED-PRICE SUPPLY AND SERVICE) (APR 1984))




