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Collective Bargaining Agreements Must Contain Clear and Unmistakable  

Waivers of Employees ' Rights to Sue  
 
  On November 17, 2003, the Second Appellate District held that the findings of a 
labor arbitrator are not binding on other civil claims where a collective bargaining agreement does 
not contain a clear and unmistakable waiver of the employee's right to sue on a particular statutory 
claim. 

  In Taylor v. Lockheed Martin Corporation, the plaintiff was employed as a rocket 
engine mechanic at Vandenberg Air Force Base.  The plaintiff's employment was pursuant to a 
collective bargaining agreement which provided for the arbitration of employment grievances.  In 
the course of his employment, the plaintiff allegedly threatened co-workers.  He was placed on an 
unpaid leave and was told that he could not return to work unless he went to counseling.  The 
plaintiff refused to go to counseling and eventually was terminated. 

  The plaintiff claimed that his termination was racially motivated and in retaliation 
for filing an earlier complaint with Cal OSHA.  The plaintiff filed a grievance with the union and a 
separate civil complaint alleging wrongful termination, retaliation, and race discrimination claims.  

  Meanwhile, in the arbitration that resulted from the plaintiff's grievance, the 
arbitrator found that the plaintiff had been terminated for "just cause."  Following the arbitrator's 
decision, Lockheed moved for summary judgment, arguing that the arbitrator's finding of "just 
cause" precluded the plaintiff from arguing that he had been terminated for improper reasons.  The 
trial court agreed and granted summary judgment in Lockheed's favor. 

  The plaintiff appealed, and the Second District Court of Appeal reversed summary 
judgment, holding that the arbitration decision did not preclude the plaintiff from pursuing his 
statutory claims.  The court reasoned that under both state and federal law, a labor arbitration can 
have preclusive effect on a subsequent statutory claim only if the collective bargaining agreement 
contains a clear and unmistakable waiver of the employee's right to file a lawsuit on the statutory 
claim.  The court found that there was no evidence that the collective bargaining agreement in 
question contained a clear and unmistakable waiver of the union members' individual right to sue 
for statutory claims. 



  For clients with collective bargaining agreements, it would be prudent to consult 
with legal counsel to review the breadth of the collective bargaining agreements.  If the waivers of 
the union members' rights to sue are not "unmistakably" clear, this should be remedied when the 
collective bargaining agreement comes up for renegotiation.   
 

* * * 

  For more information about this issue, please contact a member of the Labor and 
Employment Practice Group in one of our offices 
 
Los Angeles San Diego San Francisco 
Charles F. Barker (213) 617.4168 David B. Chidlaw (619) 338.6614 Douglas J. Farmer (415) 774.2906 
Elicia N. Bernstein  617.5582 John D. Collins  338.6613 Rachelle Hong  774.2980 
Geoffrey D. DeBoskey  617.5547 Julie A. Dunne  338.6510 Lara Hutner  774.2903 
David Fishman  617.4118 Guy N. Halgren  338.6605 Otis McGee, Jr.  774.3249 
Jason R. Gasper  617.5499 Samantha D. Hardy  338.6640 Krista L. Mitzel  774.2997 
Travis M. Gemoets  617.5468 Stacey E. James  338.6581 Kevin D. Reese  774.2989 
Douglas R. Hart   617.5497 A. Andrew Peterson  338.6624 Michael K. Scarborough 774.2963 
Derek R. Havel  617.5424 Mary P. Snyder  338.6503 Amy K. Skryja   774.2993 
Kelly L. Hensley  617.5441 William V. Whelan  338.6588 Julie A. Wilkinson  774.2992 
Tracey A. Kennedy  617.4249 Tara L. Wilcox  338.6608  
Melissa P. Lopez  617.4290  Del Mar Heights  
Richard L. Lotts  617.4119 Orange County Richard M. Freeman (858) 720.8909 
Daniel McQueen  617.4270 Greg S. Labate (714) 424.2823 Matthew S. McConnell   720.8928 
Kristine Moon  617.5523 Mary E. Lynch  424.2826 Carole M. Ross  720.8925 
Sean Shahabi  830.2010 Ryan D. McCortney  424.2830  
Richard J. Simmons  617.5518   
Dianne Baquet Smith  617.4265 Santa Barbara  
Beth S. Sonnenklar  617.4187 Jeffrey Dinkin (805) 879.1828  
Brandyn Stedfield  617.5514 Deborah Martin    879.1838  
Natalie C. Trask  617.4229   
Jennifer B. Zargarof  617.4243   
 

 


