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Contracts Prohibiting Solicitation Of Customers Post-Employment In Jeopardy 
 
 Recently, in Thompson v. Impaxx, Inc., the Second Appellate District held that an 
employee who was fired for refusing to sign an agreement prohibiting him from soliciting 
customers with whom he had dealt for one year post-employment could sue his former employer 
for wrongful termination.   

 The court explained that antisolicitation covenants are void as unlawful business 
restraints except where their enforcement is necessary to protect trade secrets.  Agreements 
designed to protect an employer's proprietary information do not violate state anti-compete laws 
because they constitute a trade secret.  But courts are reluctant to protect customer lists to the 
extent that they embody information which is readily ascertainable through public sources, such 
as business directories.  Only where the employer has expended time and effort identifying 
customers with particular needs or characteristics, and taken reasonable steps to keep this 
information confidential, will courts prohibit former employees from using this information.  As 
a general principle, the more difficult information is to obtain, and the more time and resources 
expended by an employer in gathering it, then it is more likely a court will find such information 
constitutes a trade secret. 

 In this case, the company's customer lists were available to employees and the general 
public on their website.  Further, the company provided samples of their work, from which 
customer names could easily be deduced, on request and made no effort to keep the names of 
customers and potential customers secret.  Absent a protectable trade secret, the right to compete 
fairly outweighs the employer's right to protect clients against competition from their former 
employees. 

 Many employers have their employees sign agreements similar to the one involved in this 
case.  Therefore, this case is a warning to employers not to either enforce these agreements or 
terminate employees who refuse to sign such agreements --- without first determining that their 
customer lists will be treated as trade secrets as a matter of law.  Prudent employers will want to 
consult with their legal counsel if these issues apply to them.  



 For more information about this issue, please contact a member of the Labor and 
Employment Practice Group in one of our offices. 
 
Los Angeles San Diego San Francisco 
Charles F. Barker (213) 617.4168 David B. Chidlaw (619) 338.6614 Douglas J. Farmer (415) 774.2906 
Elicia N. Bernstein  617.5582 John D. Collins  338.6613 Rachelle Hong  774.2980 
Geoffrey D. DeBoskey  617.5547 Julie A. Dunne  338.6510 Lara Hutner  774.2903 
David Fishman  617.4118 Guy N. Halgren  338.6605 Otis McGee, Jr.  774.3249 
Jason R. Gasper  617.5499 Samantha D. Hardy  338.6640 Krista L. Mitzel  774.2997 
Travis M. Gemoets  617.5468 Stacey E. James  338.6581 Kevin D. Reese  774.2989 
Douglas R. Hart   617.5497 A. Andrew Peterson  338.6624 Michael W. Scarborough 774.2963 
Derek R. Havel  617.5424 Mary P. Snyder  338.6503 Amy K. Skryja   774.2993 
Kelly L. Hensley  617.5441 William V. Whelan  338.6588 Julie A. Wilkinson  774.2992 
Tracey A. Kennedy  617.4249 Tara L. Wilcox  338.6608  
Melissa P. Lopez  617.4290  Del Mar Heights  
Richard L. Lotts  617.4119 Orange County Richard M. Freeman (858) 720.8909 
Daniel McQueen  617.4270 Greg S. Labate (714) 424.2823 Matthew S. McConnell   720.8928 
Kristine Moon  617.5523 Mary E. Lynch  424.2826 Carole M. Ross  720.8925 
Sean Shahabi  830.2010 Ryan D. McCortney  424.2830  
Richard J. Simmons  617.5518   
Dianne Baquet Smith  617.4265 Santa Barbara  
Beth S. Sonnenklar  617.4187 Jeffrey Dinkin (805) 879.1828  
Brandyn Stedfield  617.5514 Deborah Martin    879.1838  
Natalie C. Trask  617.4229   
Jennifer B. Zargarof  617.4243   
 

 


