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Eleventh Circuit Court of Appeals Resolves a Disputed Issue of
Law - U.S. Discovery is Available in Private International Commercial
Arbitration Proceedings
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[Editor’s Note: Elliot E. Polebaum leads Fried Frank’s
International Arbitration practice group and is chair of
the Firm’s Washington, DC litigation department. Mr.
Polebaum concentrates in international arbitration and
complex civil litigation, representing clients before tribu-
nals throughout the world and frequently serving as
an arbitrator. Eugene N. Hansen is a litigation special
counsel resident in Fried Frank’s Washington, DC office.
Mr. Hansen’s practice focuses on international arbitration
and commercial disputes. Helene Gogadze is a litigation
associate resident in Fried Frank’s Washington, DC
office. Ms. Gogadze’s practice focuses on international arbi-
tration and commercial disputes. Copyright # 2013 by
Elliot E. Polebaum, Eugene N. Hansen and Helene
Gogadze. Responses are welcome.]

One of the challenges for parties and counsel in inter-
national arbitration is obtaining evidence from third
parties because arbitral tribunals generally lack the
authority to compel third parties to produce evidence.
However, when the third parties are located in the
United States and the seat of the arbitration is outside
of the United States, there may now be an opportu-
nity to obtain third party discovery in private interna-
tional commercial arbitration. In a recent decision, the
U.S. Court of Appeals for the Eleventh Circuit resolved
a disputed issue of law and decided that parties in
international commercial arbitration may petition
the district court in the United States to take discovery
from third parties located in the district. The decision
is binding on the courts in the Eleventh Circuit,

which includes the states of Florida, Georgia and Ala-
bama, and will likely be influential in other circuits
in future determinations on the availability of U.S.
discovery in private international commercial arbitra-
tion proceedings.

Section 1782 of Title 28 of the United States Code
has attracted attention from parties and counsel in
international arbitration. Section 1782 permits
‘‘any interested person’’ to seek from a United States
district court a discovery order directing a person
located within the district to produce documents,
other tangible evidence, and testimony ‘‘for use in
a proceeding in a foreign or international tribunal.’’
A number of U.S. courts, including the Second
Circuit and Fifth Circuit, have limited the application
of § 1782, deciding that the judicial assistance of
U.S. courts is not available to obtain evidence for use
in private international arbitration proceedings.
According to these courts, a ‘‘foreign or international
tribunal’’ does not include an international arbitra-
tion tribunal.1

Subsequently, the 2004 ruling of the U.S. Supreme
Court in Intel Corp. v. Advanced Micro Devices, Inc.,
provided seminal guidance on the scope of § 1782.2

The Supreme Court endorsed a broad interpretation
of the term ‘‘tribunal’’ and refused to impose ‘‘catego-
rical limitations’’ on the application of the statute.3 In
determining whether the Directorate-General for
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Competition of the European Commission was a ‘‘tri-
bunal’’ under § 1782, the Supreme Court reviewed
its functions and considered whether the body was a
first-instance decision-maker, whose dispositive judg-
ments are subject to judicial review.4 Applying this
functional analysis, the Supreme Court decided that
the Directorate-General functioned as a ‘‘foreign tribu-
nal’’ and therefore fell within the scope of § 1782.5 The
Supreme Court did not analyze or decide whether
an international arbitral tribunal is a ‘‘tribunal’’ under
the statute and did not reference the earlier decisions
of the Second Circuit and Fifth Circuit. The Supreme
Court did, however, cite throughout the opinion
to Professor Hans Smit, a leading scholar of interna-
tional arbitration and procedure and drafter of and
commentator on the 1964 version of Section 1782.
The Supreme Court quoted Professor Smit’s broad
definition of the term ‘‘tribunal’’ as including ‘‘investi-
gating magistrates, administrative and arbitral tribunals,
and quasi-judicial agencies, as well as conventional civil,
commercial, criminal and administrative courts.’’6

Since Intel, courts have split on the question whether
the Supreme Court’s decision and statutory construc-
tion mandate inclusion of international arbitral tribu-
nals within the ambit of § 1782. Courts have been
more willing to provide judicial assistance in aid of
governmental and inter-governmental arbitral tribunals
and other state-sponsored adjudicatory bodies than
to private international arbitral tribunals. Thus,
§ 1782 petitions have been denied when applicants
have sought evidence for use in commercial arbitrations
under the auspices of private organizations such as
Stockholm Chamber of Commerce and the Interna-
tional Chamber of Commerce.7 On the other hand,
applicants have been more successful in seeking
§ 1782 discovery in aid of international tribunals
established under a bilateral or multilateral investment
treaty or applying the UNCITRAL Arbitration Rules
adopted by United Nations Commission on Interna-
tional Trade Law.8

The Eleventh Circuit recently became the first court
of appeals to rule that § 1782 can be utilized to
obtain evidence for use in a proceeding before a pri-
vate international arbitration tribunal. In Consorcio Ecua-
toriano de Telecomunicaciones S.A. v. JAS Forwarding

(USA), Inc., a buyer of transportation logistics sought
discovery in Florida for use in a private arbitration
proceeding pending against the buyer in Ecuador.9

The court applied Intel’s functional analysis and held
that the private arbitration tribunal was a ‘‘tribunal’’
under § 1782 because (i) it acted as a first-instance
adjudicative decision-maker, (ii) it permitted the
gathering and submission of evidence, (iii) it had the
authority to determine liability and impose penalties,
and (iv) its final award was subject to judicial review
in Ecuadorian courts, albeit review that does not
extend to the merits and is largely limited to procedural
defects in the arbitration proceedings and other
constitutional challenges.10 The Eleventh Circuit has
opened the door to a broader use of § 1782, to reach
not only ‘‘state-sponsored’’ tribunals but also private
arbitral tribunals.

Importantly, however, even where § 1782 statutory
requirements are met, the district court retains discre-
tion to decide whether to provide assistance. The court
must weigh a number of discretionary factors set forth
by the Supreme Court in Intel.11 Thus, for example, a
court is more likely to order third parties to provide
discovery as opposed to parties over whom a foreign
tribunal can exercise jurisdiction. A court is less likely
to order discovery where it considers that the foreign
tribunal will not be receptive to the obtained evidence
or has not authorized in advance the requesting party
to proceed under Section 1782. A court also will con-
sider whether a request is an attempt to circumvent
foreign proof-gathering restrictions or other policies of
a foreign country or the United States. In addition, a
court may evaluate whether a request is otherwise
intrusive or burdensome and appropriately limit the
scope of discovery. Accordingly, the success of a
§ 1782 discovery application will depend not only on
whether the court considers private international arbi-
tral tribunals to fall within Section 1782, but also on
the circumstances of the particular case as to which the
court may exercise discretion.

While the debate over the interpretation of Section
1782’s application to a ‘‘foreign or international tribu-
nal’’ continues, and may have to be resolved by the
U.S. Supreme Court, the Consorcio decision is a signif-
icant one. It likely will influence future decisions, and
it provides an opportunity to take discovery in aid of
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private international commercial arbitration of third
parties located within the Eleventh Circuit.
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