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The Cost Corner
Government Contracts Cost and Pricing: The
Truth in Negotiations Act, or Whatever the

Kids Are Calling It These Days (Part 3)

By Keith Szeliga and Emily Theriault *

Welcome back to the Cost Corner, where we provide practical insight into the complex
cost and pricing requirements that apply to government contractors. We just completed
two columns on Defense Contract Audit Agency (DCAA) audits, which appeared in the
September 2023 and October 2023 issues of Pratt’s Government Contracting Law
Report, and, before that, two columns on the Truth in Negotiations Act (TINA).1

Part 1 of this TINA column, which appeared in the July 2023 issue of Pratt’s
Government Contracting Law Report, addressed the contractor’s obligations under
TINA, including the definition of cost or pricing data, the circumstances under which
the contractor must disclose such data, and the adequacy of the contractor’s disclosure.2

Part 2 of this TINA column, which appeared in the August 2023 issue of Pratt’s
Government Contracting Law Report, focused on the government’s remedies for
alleged violations of TINA, including the elements of a defective pricing claim, the
availability of certain defenses, and the calculation of damages and offsets.

This issue of the Cost Corner concludes our coverage of TINA by addressing DCAA
Truth in Negotiations (TIN) compliance audits (defective pricing audits) and
identifying best practices for contractors to mitigate defective pricing risk.

BACKGROUND

TINA is a procurement statute that requires contractors: (1) to disclose
information—known as cost or pricing data—when negotiating certain types of
contract actions; (2) to certify that those data were accurate, complete, and
current as of the date of agreement on price or other date agreed to by the
parties (relevant date); and (3) to agree to a price reduction if the contractor
furnishes cost or pricing data that are defective, i.e., inaccurate, incomplete, or
not current.3 TINA applies to pricing actions exceeding $2 million except when

* Keith Szeliga is a partner and Emily Theriault is special counsel in the Government
Contracts Practice in the Washington, D.C. office of Sheppard, Mullin, Richter & Hampton
LLP. The authors may be contacted at kszeliga@sheppardmullin.com and etheriault@sheppardmullin.com,
respectively.

1 10 U.S.C. §§ 3701–3708; 41 U.S.C. §§ 3501–3508.
2 The first part of this column also addressed the requirement to furnish subcontractor cost

or pricing data and the government’s ability to require data other than certified cost or pricing
data in procurements to which TINA does not apply.

3 10 U.S.C. §§ 3702, 3706; 41 U.S.C. §§ 3502, 3506.
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prices agreed upon are based on adequate price competition, when prices agreed
upon are based on prices set by law or regulation, when commercial products
or commercial services are being acquired, when a waiver has been granted, or
when modifying a contract or subcontract for commercial products or
commercial services.4 TINA defines cost or pricing data to mean all facts that,
as of the relevant date, a prudent buyer or seller would reasonably expect to
affect price negotiations significantly.5 TINA is intended to “level the playing
field” by providing government negotiators the same cost or pricing data
available to contractors.

The Department of Defense (DoD) has designated DCAA to establish and
conduct a program for performing regularly scheduled defective pricing audits.6

Based on inter-agency agreements, this program includes contracts awarded by
certain non-DoD agencies as well as DoD contracts.7 DCAA is authorized to
examine contractor records related to proposals, discussions, pricing, and
performance to evaluate the accuracy, completeness, and currency of cost or
pricing data.8 Each DCAA Field Audit Office (FAO) performs defective pricing
audits based on: (1) the annual requirements and selection plans issued by
DCAA Headquarters, and (2) specific requests received from contracting
officers or other authorized government personnel.9 DCAA has published
guidance for conducting defective pricing audits in the DCAM,10 as well as its
Audit Program for TIN Compliance Audits (TIN Audit Program).11

The objective of a defective pricing audit is to determine if the negotiated
contract price was increased by a significant amount because the contractor did
not submit or disclose accurate, complete, and current certified cost or pricing
data.12 Generally, auditors establish defective pricing by examining and
analyzing the records and data available to the contractor as of the date of
agreement on price and comparing them with the contractor’s submitted or

4 10 U.S.C. § 3703(a); 41 U.S.C. § 3503(a); FAR 15.403-1(b).
5 10 U.S.C. § 3701(1); 41 U.S.C. § 3501(a)(1); FAR 2.101.
6 DCAA Contract Audit Manual (DCAM) ¶ 14-102.c (June 2023). The DCAM is available

at http://www.dcaa.mil/Guidance/CAM-Contract-Audit-Manual/ (last visited October 19, 2023).
7 Id.
8 10 U.S.C. § 3841(b)(2), (c)(1); see also 41 U.S.C. § 4706 (b)(2), (c)(1); FAR 52.215-2(c).
9 DCAM ¶ 14-102.d (June 2023).
10 DCAM, Chapter 14, Section 1 (June 2023).
11 Master Audit Document, Activity Code 42000, Version 12.0, Truth in Negotiations

Compliance Audit (Jan. 2023) (TIN Audit Program). The TIN Audit Program is available at
https://www.dcaa.mil/Guidance/Directory-of-Audit-Programs/ (last visited October 19, 2023).

12 DCAM ¶ 14-102.b (June 2023).
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disclosed certified cost or pricing data.13 The DCAM identifies the following
elements that must exist to support a finding of defective pricing:

(1) The information in question fits the definition of cost or pricing
data;

(2) Accurate, complete, and current data existed that were reasonably
available to the contractor before the date of agreement on price;

(3) Accurate, complete, and current data were not submitted or
disclosed to the contracting officer or an authorized representative and
these individuals did not have actual knowledge of such data or its
significance to the proposal;

(4) The government relied on the defective data in negotiating with the
contractor; and

(5) The government’s reliance on the defective data caused an increase
in the contract price.14

DCAA’s general audit procedures for conferences and audit reports, described
in the last edition of the Cost Corner, apply to defective pricing audits as well.

DEFECTIVE PRICING AUDIT PROCEDURES

When a pricing action is selected for consideration for a defective pricing
audit, DCAA conducts a risk assessment to ensure that the pricing action
warrants detailed audit procedures.15 DCAA’s risk assessment is based on
discussions with the contracting officer, the price negotiation memorandum
(PNM), the contract type and dollar value, the contractor’s audit history
(permanent file), publicly available information, and information obtained
from the contractor.16

DCAA notifies the contractor that it will be performing risk assessment
procedures and requests the contractor provide information such as copies of
the contractor’s proposal, identification of significant inter-organizational
transfers (IOT) and subcontracts, the Certificate of Current Cost or Pricing
Data, identification of all certified cost or pricing data submitted before or
during negotiations, a list of additional data submitted between the date of
agreement on price and the certification date, and costs incurred to date and

13 DCAM ¶ 14-102.a (June 2023).
14 DCAM ¶ 14-102.b (June 2023).
15 TIN Audit Program, Planning Considerations ¶ 2 (Jan. 2023).
16 TIN Audit Program, B-1—Preliminary Steps ¶¶ 2.a, 5–10 (Jan. 2023).
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estimates at completion (EAC) by cost element.17 DCAA also schedules a
walkthrough of the contractor’s final certified position and the major events
associated with the pricing action.18 The walkthrough generally includes a
discussion of the certified cost or pricing data provided by the contractor, the
contractor’s documentation of negotiations, the contractor’s processes and
internal controls in place at the time of the negotiation to ensure compliance
with TINA, and how the contractor accumulated costs in its accounting
system.19

DCAA’s risk assessment includes both qualitative and quantitative components.
From a qualitative perspective, the risk factors identified in the TIN Audit
Program include, among others:

• Concerns identified by the contracting officer;

• Lack of a pre-award forward pricing audit;

• Few or no proposal updates during the proposal audit;

• Incomplete cost or price analysis of significant subcontracts;

• Significant lapse of time between the audited proposal and agreement
on price;

• Submission of additional cost or pricing data after the pre-award audit;

• Firm-fixed-price (FFP) contract type;

• High dollar-value pricing action;

• Defective pricing concerns identified during the pre-award audit;

• Contractor’s history of defective pricing;

• Previous audit findings and recommendations;

• Adequacy of contractor’s corrective actions;

• Actual, suspected, or alleged fraud or other noncompliances; and

• Investigations or legal proceedings relevant to the subject of the audit.20

DCAA also conducts a quantitative risk assessment in the form of an
overrun/underrun analysis. This process involves:

(1) Establishing an audit baseline (typically the PNM);

(2) Identifying material cost elements;

17 TIN Audit Program, B-1—Preliminary Steps ¶ 2.b (Jan. 2023).
18 TIN Audit Program, B-1—Preliminary Steps ¶ 10 (Jan. 2023).
19 Id.
20 TIN Audit Program, B-1—Preliminary Steps ¶¶ 2a, 4–9 (Jan. 2023).
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(3) Calculating the difference between the baseline cost and the
contractor’s incurred cost or EAC for those cost elements;

(4) Evaluating the cause of any significant variances; and

(5) Assessing the risk that the contractor was aware of, but failed to
disclose, facts or events relating to that cause before the certification
date.21

DCAA uses the qualitative risk factors and the overrun/underrun analysis to
determine the overall risk that the contract price was materially increased due
to defective certified cost or pricing data.22 If DCAA determines that the overall
risk is minimal, it will terminate the audit.23 If DCAA proceeds with the audit,
it will send a formal notification to the contractor, schedule an entrance
conference, and conduct detailed audit steps that are responsive to the risk
assessed with respect to the cost elements determined to be significant.24 The
audit steps after the risk assessment focus on refining the audit baseline,
confirming whether defective pricing exists, and quantifying the price adjustment.25

Defective pricing audits generally follow the procedures we addressed in the
last issue of the Cost Corner with respect to entrance, interim, and exist
conferences, as well as draft and final audit reports. The DCAM encourages the
audit team to discuss pertinent factual matters with the contractor throughout
and at the conclusion of the audit; to provide the contractor draft copies of the
report exhibits and explanatory notes along with copies of disputed documents
and other significant audit evidence; and to provide the contractor an
opportunity to respond to the draft audit findings.26 The DCAM requires a
written report for all defective pricing audits.27 Each audit with a recommended
price adjustment is required to explain how the audit established each of the five
elements of defective pricing.28

PROCEDURES FOR SPECIFIC COST ELEMENTS

The TIN Audit Program identifies detailed audit steps for cost elements
selected for audit based on the risk assessment. It also encourages auditors to

21 TIN Audit Program, B-1—Preliminary Steps ¶¶ 11–12 (Jan. 2023).
22 TIN Audit Program, B-1—Preliminary Steps ¶¶ 13 (Jan. 2023).
23 Id.
24 TIN Audit Program, B-1—Preliminary Steps ¶¶ 22–24 (Jan. 2023).
25 DCAM ¶ 14-114 (June 2023).
26 DCAM ¶ 14-119.b (June 2023).
27 DCAM ¶ 14-120.a (June 2023).
28 DCAM ¶ 14-120.b (June 2023).
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tailor those steps to ensure the audit plan is responsive to the assessed areas of
risk.29

The TIN Audit Program identifies some audit steps that are common across
cost elements. These include refining the overrun/underrun analysis at a more
detailed level, determining the cause of any significant variances, assessing
whether the contractor was aware of but failed to disclose any facts or events
relating to that cause, conducting tests of details to provide reasonable
assurances that any historical data relied upon were not defective, confirming
lack of disclosure and reliance with the contracting officer for potential areas of
defective pricing, and calculating the recommended price adjustment in
accordance with the DCAM.30

The TIN Audit Program also identifies steps specific to particular cost
elements, which are summarized in Chart 1.

Chart 1

Direct Labor Rates • If necessary, refine the overrun/underrun analysis using baseline and actual
direct labor rates incurred by labor category.31

• If there are any significant variances, determine whether more current labor
rates were available but not disclosed.32

• If there are any significant variances between baseline and bidding rates or
rate agreements, determine the cause and whether the contractor failed to
disclose any known data.33

• If management approved labor rates changed shortly after the certification
date, compare the rates to the baseline rates, identify the events and facts
causing the variance, and determine whether the contractor was aware of
and adequately disclosed those facts before the certification date.34

• If there are significant variances between the baseline direct labor rates and
relevant union agreements, determine why the contractor did not use the
agreed union rates.35

Labor Hours • If necessary, refine the overrun/underrun analysis at a more detailed level
(e.g., by labor category, tasking function, major section of the statement of
work (SOW), etc.)36

29 TIN Audit Program, B-1—Preliminary Steps ¶ 22 (Jan. 2023).
30 See, e.g., TIN Audit Program, D-1—Direct Labor ¶¶ 1, 2, 7, 11, 12 (Jan. 2023).
31 TIN Audit Program, D-1—Direct Labor ¶ 1 (Jan. 2023).
32 TIN Audit Program, D-1—Direct Labor ¶ 2 (Jan. 2023).
33 TIN Audit Program, D-1—Direct Labor ¶ 3 (Jan. 2023).
34 TIN Audit Program, D-1—Direct Labor ¶ 4 (Jan. 2023).
35 TIN Audit Program, D-1—Direct Labor ¶ 5 (Jan. 2023).
36 TIN Audit Program, E-1—Labor Hours ¶ 1 (Jan. 2023).
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• Determine if the contractor used a different labor mix than proposed.37

• If judgment was the basis of estimate (BOE), determine if history was avail-
able but not disclosed.38

• If history was BOE, determine if the contractor provided the most relevant
and current history.39

• If labor standards were BOE, determine if the contractor used the most
current standards, if the estimated standards reflect the methodology used in
calculating recorded standards, if the standards changed shortly after the
certification date based on facts known but not disclosed, and if an activity
included in the standards was duplicated in other proposed rates and
factors.40

• If improvement curves were used, determine whether they included current
hours, all completed production lots, all applicable units, and all applicable
hours from prior contracts.41

• If cost estimating relationships (CERs) or factors were used, determine if
they were current and confirm that the contractor also provided relevant
historical hours.42

Material • If necessary, refine the overrun/underrun analysis at a more detailed level
(e.g., category of material, tasking function, major SOW element, part num-
ber, etc.).43

• Review the purchase order history and the complete buyer’s file (e.g.,
quotes, negotiation summary, correspondence, purchase orders (PO), etc.) to
determine if any data were not adequately disclosed.44

• If the actual unit cost is less than the baseline unit cost, determine if records
existed prior to the certification date indicating the lower unit price was
known.45

• If the kind and/or quantity of material purchased are different from the
kind and/or quantity of material included in the baseline, determine the
reasons for the differences and ascertain when the contractor made the
change.46

• If the actual supplier is different from the baseline supplier, assess the risk
that the contractor purchased an inferior component (i.e., product
substitution).47

37 TIN Audit Program, E-1—Labor Hours ¶ 2.a (Jan. 2023).
38 TIN Audit Program, E-1—Labor Hours ¶ 2.b (Jan. 2023).
39 TIN Audit Program, E-1—Labor Hours ¶ 2.c (Jan. 2023).
40 TIN Audit Program, E-1—Labor Hours ¶ 2.d (Jan. 2023).
41 TIN Audit Program, E-1—Labor Hours ¶ 2.e (Jan. 2023).
42 TIN Audit Program, E-1—Labor Hours ¶ 2.f (Jan. 2023).
43 TIN Audit Program, F-1—Material ¶ 1 (Jan. 2023).
44 TIN Audit Program, F-1—Material ¶ 3 (Jan. 2023).
45 TIN Audit Program, F-1—Material ¶ 3.a (Jan. 2023).
46 TIN Audit Program, F-1—Material ¶ 3.b (Jan. 2023).
47 Id.
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• If there is no consolidated bill of materials, determine if any parts were du-
plicated resulting in overstated material costs.48

• Compare baseline and experienced material additive rates and factors (e.g.,
material rework, scrap, lower dollar material items, etc.) and evaluate signifi-
cant variances for potential defective pricing.49

• Confirm that any material included in a factor was not also proposed
discretely.50

Inter-Organizational
Transfers

• Identify IOTs with significant variances and design additional procedures to
determine if the IOT’s cost or pricing data were accurate, current, and
complete.51

• For cost-based IOTs, ensure that profit was excluded from the prior contrac-
tor’s price.52

Subcontracts • Determine if records existed prior to the prime certification date indicating
a lower price was known (e.g., quote, correspondence, purchase order, coun-
ter offers from subcontractor, etc.).53

• Consider alternative procedures, such as obtaining third party confirmation
to determine whether the contractor was aware of the reduced subcontract
price before agreement on price.54

Indirect Rates and
Factors

• If there are significant variances between baseline and actual indirect rates,
assess whether the unexpected variance was the result of an error in judg-
ment or the omission of relevant facts.55

• For unexpected events that are fact-based, obtain and evaluate records per-
taining to the event to determine if the contractor knew of the event prior
to the certification date.56

• Determine the cause of any significant variances between the baseline rates
and factors and those included in the contractor’s bidding rate submission
or rate agreement.57

• If management approved rates and factors changed shortly after the certifica-
tion date, compare the rates to the baseline rates, identify the events and
facts causing the variance, and determine whether the contractor was aware
of and properly disclosed the facts.58

Other Direct Costs • Refine costs at a more detailed level (e.g., travel, consultant, etc.), select
items with significant variances for evaluation, and develop appropriate de-
tailed audit steps.59

48 TIN Audit Program, F-1—Material ¶ 3.c (Jan. 2023).
49 TIN Audit Program, F-1—Material ¶ 3.d (Jan. 2023).
50 Id.
51 TIN Audit Program, G-1—Inter-Organizational Transfers ¶ 1 (Jan. 2023).
52 TIN Audit Program, G-1—Inter-Organizational Transfers ¶ 2 (Jan. 2023).
53 TIN Audit Program, H-1—Subcontracts ¶ 2 (Jan. 2023).
54 Id.
55 TIN Audit Program, I-1—Indirect Rates and Factors ¶ 2 (Jan. 2023).
56 Id.
57 TIN Audit Program, I-1—Indirect Rates and Factors ¶ 3 (Jan. 2023).
58 TIN Audit Program, I-1—Indirect Rates and Factors ¶ 4 (Jan. 2023).
59 TIN Audit Program, J-1—Other Direct Costs ¶ 1 (Jan. 2023).
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BEST PRACTICES FOR CONTRACTORS

The best practices below, derived from all three of our TINA columns, are
intended to help contractors to mitigate the risk of defective pricing audits and
liability.

1. Disclose all facts that have the potential to impact price negotiations. Do
not consider whether the facts are material, whether a prudent buyer
or seller would rely on them, or whether the impact on price
negotiations would be significant. Do not withhold information that
is judgmental unless it is devoid of factual content. Disclose relevant
analyses and reports even if there is an element of judgment. Consider
the breadth of the examples of cost or pricing data listed in FAR 2.101
when evaluating disclosure obligations (e.g., vendor quotes, non-
recurring costs, changes in production methods or production or
purchasing volume, data supporting projections, unit-cost trends,
make-or-buy decisions, resource estimates, and management decisions).

2. Deliver cost or pricing data to the contracting officer. Deliver cost or
pricing data physically or electronically rather than merely making it
available. Explain the significance of cost or pricing data if it is not
obvious. Deliver cost or pricing data to the contracting officer even if
it was previously delivered to other government representatives (e.g.,
auditors, negotiators, price analysts, technical representatives).

3. Implement policies, procedures, and internal controls. Educate personnel
regarding the contractor’s obligations under TINA including the broad
definition of certified cost or pricing data. Solicit and obtain cost or
pricing data from all functional components of the organization
(including human resources and senior management). Assign clear
roles and responsibilities for the collection and submission of cost or
pricing data. Require written acknowledgment that responsible per-
sonnel have provided all relevant cost or pricing data in their
possession.

4. Create a checklist for cost or pricing data. Even if the contracting officer
does not prescribe the format for submission, use FAR 15.408, Table
15-2 (Table) and DFARS 252.215-7009, Proposal Adequacy Check-
list, as guidance for the disclosure of cost or pricing data. Also consider
the guidance provided to DCAA auditors in the TIN Audit Program
for specific cost elements, including but not limited to the following:

• Direct Labor Rates: Disclose the most current actual direct labor
rates, rate agreements, management approved labor rates, and
union agreements. Identify and disclose any facts or events that
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would be likely to result in a change in direct labor rates after the
date of agreement on price (e.g., negotiations, benefits, manage-
ment decisions, etc.)

• Labor Hours: Disclose the most current historical information.
Confirm that labor standards are current and do not duplicate
other rates and factors. If improvement curves were used, confirm
that the hours plotted are current, that they include all applicable
units and hours, and that all completed production lots were
disclosed. Confirm that any CERs or factors are current and that
relevant historical hours were also disclosed. Document the
rationale for any changes between proposed and actual labor mix.

• Material: Disclose all documents relevant to sources and pricing
for materials, including but not limited to quotations, correspon-
dence, purchase orders, and counteroffers. Document the ratio-
nale for any changes in type or quantity of material used in
performance. Consider using a consolidated bill of materials to
reduce the risk of duplication. Confirm that all rates and factors
are current, that any material included in a factor is not also
proposed discretely, and that relevant historical information
related to the rate or factor has been disclosed.

• Indirect Rates: Disclose indirect forward pricing rate proposals
and agreements. Disclose all facts and management decisions that
have the potential to impact indirect rates (e.g., planned or
projected changes in business activities, processes, capital assets,
management objectives, business volume, or contract mix/type,
management initiatives to reduce costs, budgets and forecasts,
etc.).

5. Obtain subcontractor cost or pricing data when required. Obtain and
analyze cost or pricing data for subcontracts unless a TINA exemption
applies. Submit cost or pricing data for non-exempt subcontract
actions valued at the lower of $12.5 million or 10% of the contract
price. Negotiate audit rights and broad indemnification for defective

subcontractor cost or pricing data.

6. Conduct TINA sweeps after agreement on price. After agreement on price
but before award, conduct a review to confirm if any cost or pricing
data reasonably available at the time of agreement or price were not
submitted or disclosed. Provide any additional cost or pricing data
identified during sweeps to the contracting officer with the executed
Certificate of Current Cost or Pricing Data. Do not sign the
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agreement until the contracting officer has evaluated the sweeps data.

7. Maintain detailed records of negotiations. Maintain records of all
information requested by the government, all information delivered to
the government, and any cost or pricing data relied upon by the
government during negotiations and any facts or statements suggest-
ing that the government did not review or is not relying upon certain

types of information in the negotiation.

8. Reduce risk factors for audit. Mitigate the factors DCAA considers in its
risk assessment to reduce the likelihood of a full audit. Establish
adequate policies, procedures, and internal controls. Promptly imple-
ment corrective action in response to audit findings or recommendations.
Proactively address any concerns regarding cost or pricing data with
the contracting officer during negotiations. Carefully price each cost
element rather than focusing exclusively on the bottom line. Disclose
cost or pricing data as soon as it becomes available during negotiations.
Continue to provide updated cost or pricing data during the pre-
award audit. Minimize unnecessary proposal changes after the pre-
award audit. Complete cost or price analyses of significant subcon-

tracts before the date of agreement on price if possible.

9. Prepare for the audit. Begin preparing for the audit immediately upon
notification of the risk assessment. Evaluate the risk factors identified
in the TIN Audit Program. Be prepared to articulate which risk factors
are not present and why any risk factors that might be present do not
actually present significant risk of defective pricing. Conduct an
overrun/underrun analysis. Identify material cost elements, significant
variances between negotiated and incurred costs, the causes for those
variances, and when the contractor first learned of the facts or events
relevant to those causes. Be prepared to identify any disclosed cost or
pricing data related to those events or to explain how those facts or
events arose after the date of agreement on price. Gather documented
policies, procedures, and internal controls for presentation to DCAA.
Be prepared to address the corrective action taken in response to any
prior audits that might be relevant. Provide adequate information
during the risk assessment to demonstrate that the likelihood of
defective pricing is very low. Provide requested documents efficiently

and quickly.

10. Follow the best practices for dealing with DCAA audits identified in the
last edition of the Cost Corner. All of those best practices apply to
defective pricing audits.
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CONCLUSION

This concludes our initial coverage of TINA. We may revisit TINA if there
are any significant developments. Our next column, however, will transition to
the FAR Cost Principles, which we will address in detail over the coming
months.
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