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Law360 (October 15, 2024) --

Earned wage access, also known as paycheck advance products,
have emerged as a critical solution for workers seeking early access
to their earned wages. The Consumer Financial Protection

Bureau estimates over 7 million workers used earned wage access,
or EWA, products in 2022, totaling $22 billion in transactions.[1]

These services are especially popular with younger consumers, 80%
of whom expect employers will offer access to EWA or flexible :
payment services.[2] D
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However, this rise in popularity has been accompanied by an
increasingly complex patchwork of state laws attempting to regulate
EWA, creating compliance challenges for providers.

The Role of States in Regulation of EWA and the Resulting
Conflict

Various state laws attempt to regulate EWA providers. But they do so
in divergent ways, adding increased complexity to companies trying
to navigate the regulatory landscape.

Nevada,[3] Missouri,[4] Wisconsin,[5] Kansas,[6] South Carolina,[7]
Connecticut and California[8] are among the various states that are

considering, or have passed, laws and/or regulations governing the

provision of EWA services.

Unfortunately, much of this regulation has been patchy, with states
trying to shoehorn EWA products into existing lending laws.

Regulatory efforts at the state level fall into two camps. One faction,
led by Nevada, Missouri, Wisconsin, Kansas and South Carolina, has
enacted laws that explicitly declare that EWA transactions are not
loans or consumer credit, and the fees and gratuities associated with EWA services are not
considered finance charges.
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Accordingly, providers are generally exempt from state lending and disclosure requirements.

Despite their similar approach in classifying EWA products, these states still have differing
regulatory requirements for providers. For example, some states, like Kansas, require EWA
providers to register annually with the state regulator, while Nevada mandates that
providers be licensed and submit an annual report detailing their products and services.

All states require EWA providers to make disclosures about fees and gratuities, treat all
advances as nonrecourse, and not require a credit score to determine a consumer's
eligibility. But some states, like Wisconsin and South Carolina, require EWA providers to
offer at least one option for a consumer to obtain the EWA product at no cost.



On the other side of the split, California, Maryland and Connecticut have crafted frameworks
that treat EWA as a traditional loan product. Under California's proposed law, EWA
transactions are classified as loans, and gratuities and expedite fees are deemed finance
charges.

This classification would require providers to comply with additional, state-mandated
disclosure requirements regarding fees and gratuities earned, in addition to possible
registration or licensing requirements.

While California's proposed rulemaking for EWA products remains in the notice and
comment stage, Connecticut has already implemented its restrictive approach to EWA.

Instead of creating new legislation specifically for EWA products, the Connecticut
Department of Banking released guidance in September 2023, defining EWA products as a
type of "small dollar loan."[9]

This designation obligates EWA providers to disclose information similar to that required
under the Truth in Lending Act, including the annual percentage rate that would apply to
consumers.

The inclusion of expedited service fees and voluntary gratuities as finance charges led to
many EWA offerings exceeding the state's 36% interest rate cap. The result: A significant
number of EWA providers have stopped offering their products in Connecticut.

Finally, while Maryland has not yet enacted a law on EWA, its Office of Financial
Regulation issued guidance in August 2023 stating that while employer-provided EWA
products are not considered loans, direct-to-consumer EWA products may be loans
depending on the "arrangement's facts and circumstances."[10]

The indecisive nature of the state's guidance has left EWA providers uncertain about how to
comply with the law or offer their products.

The CFPB's Push Into Regulating the EWA Industry

Into this messy regulatory landscape stepped the CFPB. This July, the agency issued its own
interpretive rule aiming to provide a more uniform regulatory framework for EWA
products.[11]

Central to the CFPB's new rule is its interpretation that the obligation a consumer
undertakes in an EWA transaction — to repay an advanced sum of money through future
payroll deductions — constitutes a "debt" under the Truth In Lending Act.[12]

Under the bureau's view, all EWA products are considered consumer credit. Furthermore,
the rule proposes that all voluntary tips and any additional fees, such as those for expedited
fund delivery, be considered finance charges.

This interpretive rule marks a significant shift from an earlier 2020 advisory opinion, which
had exempted certain EWA offerings from the Truth In Lending Act's disclosure
requirements on the grounds that these products did not generate "debt" for
consumers.[13]



Takeaways for EWA Providers

As opposed to uniform treatment, the conflicting nature of federal and state laws have
forced EWA providers to adapt to a confusing regulatory landscape. Even those states that
agree how to classify EWA products have varying licensing, registration, disclosure and
product offering requirements. How should EWA providers navigate the differing regulatory
regimes?

First, EWA providers should adopt a proactive approach to compliance, monitoring both
federal and state regulations closely. With differing licensing, registration and disclosure
requirements, there is no one-size-fits-all approach to EWA compliance.

Moreover, now that the CFPB has taken a stance on how it views EWA products, expect
more states to introduce their own regulatory frameworks that mirror the bureau's
approach.

As such, it is crucial for EWA providers to invest in meeting ever-changing legal
requirements, and to adjust their business models where necessary.

Second, EWA providers should proactively seek support from their trade associations or
directly engage with state regulators to actively participate in the rulemaking process. The
impact of classifying EWA products as loans can have unintended consequences, as
Connecticut's approach has shown.

Third, assuming the bureau's interpretive rule is implemented as proposed, it still could be
subject to a challenge under the U.S. Supreme Court's decision in Loper Bright Enterprises
v. Raimondo to overturn the Chevron doctrine this past summer.[14] Loper Bright would not
directly apply to interpretive rules that are not promulgated under the Administrative
Procedures Act.

However, that does not mean litigants cannot contest the bureau's approach in federal court
in the context of an enforcement action, for example, and challenge whether its
classification of EWA products as "credit" fits under the definition of the Truth In Lending
Act.

Moreover, given that the bureau refused to engage in formal rulemaking in its efforts to
regulate EWA products, a new CFPB director could just as easily rescind the interpretive
guidance.

Finally, given where state and federal regulations are trending, providers should prioritize
transparency in their operations, especially regarding fees, terms and conditions of EWA
access.

Clear and understandable terms of service and disclosures will limit regulatory scrutiny,

foster trust with users and underscore how preferable EWA products are to other financial
products in the marketplace.
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