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“Waiting Period”
Too Important Not to Ignore

o ver the past few years, many Chinese

companies have enjoyed successful listing on
the U.S. stock exchange. In most of those instances,
the launching of the IPO was done very smoothly,
largely due to the wonderful services provided by the
bankers and advisors. This is quite amazing given the
fact that the managements of those Chinese companies
are made up of pure Chinese entrepreneurs, and
often, lacking the necessary knowledge required for a
U.S. initial public offering (“IPO”).

The Chinese company, just like any other foreign
issuer, requires education relating to IPO. While some

of the managements of the Chinese companies have

experience relating to listing on either the Shanghai or
Shenzhen Stock exchange, the rules for a U.S. IPO
are different, and the “Waiting Period” element is one

of such differences.

During the pre-IPO process, many of the initial
consultations will address critical issues such as
solving the China regulatory issues, company offshore
restructure, and avoidance of becoming an
“orphanage”. While the “Waiting Period” might be
mentioned, it will not be in a degree mirrors that of
the critical issues. What is important is that the failure
of the company to observe the restrictions during the

“Waiting Period” may cause the Security Exchange
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Commission (“SEC”) to delay the effectiveness of the
Company’s Registration Statement and preclude the
sale of securities until the SEC believes that the market
is no longer conditioned as a result of such pre-offering
statement. The consequences of such delay could have
dramatic impact on the offering of the company, and
in case it falls on a time when the window of offering
is expired, the Company in essence loses its chance of

being listed, and wasted valuable time and resources.

“Waiting Period” is a term referring to the period
between the filing of the Registration Statement with
SEC and the effectiveness of the Registration
Statement. During the waiting period, the company
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and its underwriters and dealer may use the following
means of communication to reach prospective
investors:oral offers to sell; a preliminary prospectus
pursuant to Rule 430 under the Section 5(c) of the
Securities Act of 1933, as amended (the “Securities
Act”); and“tombstone” advertisement pursuant to Rule
134 under the Securities Act. (more commonly used

after effectiveness)

As a general rule, any other type of written
communication concerning the proposed offering of
securities will violate Section 5(b) of the Securities
Act. In addition, there are specific activities, such as
interviews and advertising, oral communication,
underwriter internal memoranda, road shows, which
may constitute an illegal offering during the waiting

period under the Securities Act.

Interviews and Advertising Asa
general rule, all interviews with newspaper and
magazines should generally be prohibited after the
decision to go public has been made. Any
advertising or publicity campaign related to the
offering will likely violate the securities laws. The
company should avoid making public statement that
go beyond factual information regarding its product
and business and attempt to portray the Company
as a success due to the risk of prematurely
simulating investor interest. Interviews that do not
contain forecasts or other financial information may

be permissible.

Oral Communication Limited oral

communications regarding the offering are generally

permitted during the waiting period provided that: (a)
no projections or forecasts are given; (b) no
statements are made that are inconsistent with or “go
beyond” the statement made in the preliminary
prospectus; and (c) copies of the communications
are not distributed. As a general rule, no such
communication should be made without prior

consultation with counsel.

Underwriters Internal Memoranda
Internal memoranda for underwriters are permitted
(and in fact are customary) although such memoranda
must not be distributed to the general public or

potential investors.

Road Shows The road show itself is one of
the primary means by which offers are made to
potential investors. Written materials such as
catalogues, articles, promotional literature and other
written materials about the issuer are prohibited. The
distribution of written materials (other than the
prospectus contained in the Registration Statement) is

prohibited during the road shows.

Other materials The distribution of video
or audio tapes could also constitute a violation if
they violate the antifraud provisions of the
securities laws. Likewise, the distribution of a
research report could be considered as illegél:of{er

and constitute a violation.

While there is no such concept as “Waiting Period”
under the Chinese law, it does, however, adopt

similar restrictions.

Pursuant to the Measures for the Administration of
Initial Public Offering and Listing of Stocks, during
the 6 months prior to the IPO, a company may
make available to the public certain information, so
long as such information is the same as what is
appeared in the prospectus. This is in line with the
means of communication during “Waiting Period”

mentioned above.

According to Article 74 of the Interim Provisions of
the Management of the Issuing and Trading of
Stocks of the People’s Republic of China, a
company could be punished if it makes false
statement prior to the IPO. Unlike the “Waiting
Period”, which commences from filing of the
Registration Statement with SEC, this provision does

not provide a time frame.

The recognition of this difference is critical. A
Chinese management not knowledge of the
“Waiting Period” could make certain statement,
which is true but not include in the prospectus.
While such behavior could be permissible under
the Chinese regulations, if it is made during the
“Waiting Period”, could result in investigation from
SEC. Hence, the “Waiting Period” should be
treated as a critical issue when dealing with

Chinese clients.

At the present time, there has not been one notable
China related IPO that is affected by the companies’
failure in observing the restrictions of the “Waiting
Period.” In fact, the most recent “Waiting Period”
affected IPO was Google, during which the Playboy
article containing the interviews of its founders was
included as part of the prospectus based upon
compromise reached with SEC. Of course, all
companies should not assume that they will all be as
fortunate as Google, and must fully comply with the
SEC regulations for an IPO.

Knowing the difference between the U.S laws relating
to IPO and that of China would be the best method to
identify possible missteps. Even something as common
as restrictions of “Waiting Period” could have a

different outcome and understanding when it comes to

Chinese companies. @@




