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By Stephen F. Rohde

A
ttorney General Eric Holder 
should appoint a special prosecu-
tor to fully investigate all aspects 
of the torture issue and follow the 
evidence wherever it leads. Recent 

reports indicate that Holder will soon an-
nounce a very narrow probe focusing on 
limited instances of torture rather than 
the full investigation required by law. If the 
Department of Justice is going to restore 
its credibility and America’s reputation as 
a nation of laws, it must investigate any of-
fi cials, from top to bottom, who played any 
role in authorizing, planning, implementing 
or carrying out torture.

The Convention Against Torture and 
Other Cruel, Inhuman or Degrading Treat-
ment or Punishment, adopted by the United 
States and signed by President Ronald Rea-
gan, was written in mandatory language to 
ensure that neither politics nor prosecuto-
rial discretion comes into play when deal-
ing with state sponsored torture.

In the preamble, the convention declares 
that it was enacted to “make more effective 
the struggle against torture.” Article 1 
defi nes torture as “any act by which se-
vere pain or suffering, whether physical 
or mental, is intentionally infl icted on a 
person for such purposes as obtaining 
from him or a third person information or a 
confession, punishing him for an act he or a 
third person has committed or is suspected 
of having committed, or intimidating or 
coercing him or a third person, or for any 
reason based on discrimination of any kind, 
when such pain or suffering is infl icted by 
or at the instigation of or with the consent 
or acquiescence of a public offi cial or other 
person acting in an offi cial capacity.”

Because torture under the convention 
covers instigation, consent or acquiescence 
of government offi cials, the selective pros-
ecution of a few government employees 
who followed orders, while granting immu-
nity to government offi cials who gave those 
orders, would undermine the bedrock prin-
ciple of equality under the law.

Article 2(2) of the convention clearly 
states that “No exceptional circumstances 
whatsoever, whether a state of war or a 
threat of war, internal political instabil-
ity or any other public emergency, may 
be invoked as a justifi cation of torture.” 
Consequently, neither the shock of Sept. 11 
nor the desire to “fi ght terrorism” justifi es 
torture.

Article 2(3) is equally explicit that “An 
order from a superior offi cer or a public 
authority may not be invoked as a justifi ca-
tion of torture.” The media is reporting that 
Holder does not intend to investigate and 
prosecute Bush offi cials who created the 
torture policy or those who followed the 

Offi ce of Legal Counsel memoranda writ-
ten by John Yoo and others because they 
were merely complying with legal opinions 
issued by the Justice Department.

But such justifi cation is precisely what 
the convention forbids. Indeed, the Justice 
Department’s involvement in authorizing 
and justifying torture is one reason why 
it is critical that a special prosecutor be 
appointed who is entirely independent of 
that offi ce and has free reign to follow the 
facts and law wherever they may lead. If 
the Offi ce of Legal Counsel memoranda 
could be used to change the defi nition of 
torture, contrary to the convention, and 
justify torture, then the convention would 
be meaningless because any country that 
wanted to use torture would merely have 
their legal offi cials dutifully provide memo-
randa redefi ning and authorizing it.

Moreover, the “I was just following or-
ders” defense, made famous in the Nurem-
berg trials after World War II, has been 
rejected for decades. Nuremberg Principle 
IV states: “The fact that a person acted 
pursuant to order of his Government or of a 
superior does not relieve him from respon-
sibility under international law, provided a 
moral choice was in fact possible to him.” 
This “defense of superior orders” is not a 
defense for war crimes, although it might 
infl uence a sentencing authority to lessen 
the penalty.

Article 4(1) states: “Each State Party 
shall ensure that all acts of torture are 
offences under its criminal law” as well 
as any “attempt to commit torture” or any 
“complicity or participation in torture.” The 
United States has complied with this by 
enacting a criminal statute prohibiting tor-
ture under 18 U.S.C. 2340. This is clearly an 
enabling statute that Holder cannot ignore. 
Moreover, in order to comply with Article 
4(2) to prohibit “complicity” to torture, the 
Patriot Act added this language to Section 
2340 under subsection (c): “Conspiracy. 
— A person who conspires to commit an of-
fense under this section shall be subject to 
the same penalties (other than the penalty 
of death) as the penalties prescribed for the 
offense, the commission of which was the 

object of the conspiracy.” Clearly, those 
who conspired to torture, such as those 
who used their offi cial position to justify 
and order it, cannot be excused from the 
dictates of the convention’s Article 4 or 
Section 2340.

Article 5 requires the establishment of 
jurisdiction over persons covered under 
Article 4, including citizens of that country, 
and in cases where people are not extradit-
ed to face prosecution for torture in another 
country under Article 8. Clearly, this gives 
the United States jurisdiction to prosecute 
American citizens who are complicit in 
torture and places the duty on Holder to do 
so unless he intends to rely on Article 8 to 
extradite Americans who may be indicted 
for torture by a foreign state party.

Article 6 requires, “after an examination 
of information available,” that a person who 
committed torture be taken “into custody” 
and then that “a preliminary inquiry into 
the facts” be immediately undertaken and 
shall “submit the case to its competent 
authorities for the purpose of prosecution.” 
There have been vast amounts of informa-
tion released, leaked and uncovered, which 
document who ordered, who committed 
and who was complicit in torture. No doubt 
an independent investigation would fi nd 
more evidence of who aided and abetted 
these crimes.

Article 7 requires a state party, unless 
it extradites a torturer to another country 
for prosecution, “to submit the case to its 
competent authorities for the purpose of 
prosecution.” This obligation is mandatory 
not discretionary. In order to follow the law, 
Holder must investigate and prosecute all 
those involved with torture and not selec-
tively prosecute certain low level offi cials 
involved in only some acts of torture. In the 
case of American offi cials who designed, 
authorized and ordered torture, despite the 
widespread torture of hundreds of individu-
als, including at least 98 deaths, not a single 
case has been prosecuted.

Article 12 provides the strongest lan-
guage for the appointment of a special 
prosecutor: “Each State Party shall ensure 
that its competent authorities proceed to a 
prompt and impartial investigation, wher-
ever there is reasonable ground to believe 
that an act of torture has been committed 
in any territory under its jurisdiction” and 
Article 13 requires a state party to inves-
tigate all complaints of torture made by 
persons who have been tortured. Clearly, 
in the case of torture by American citizens, 
there is indisputable evidence in various 
offi cial reports and elsewhere to require an 
impartial and comprehensive investigation 
by a special prosecutor.

Holder has repeatedly statedthat his 
Department of Justice “will follow the law.” 
That law, as specifi ed by the convention, 

not only prohibits the use of torture, but 
requires the investigation and prosecution 
of those who committed or conspired to 
commit torture. Applying the rule of law 
evenhandedly is a key component of the 
American system, and that is why the 
scales of justice should not be weighted in 
favor of those who hold positions of power. 
Our nation suffered a grievous blow to her 
reputation and moral standing when the 
previous administration intentionally vio-
lated the law by advocating and instituting 
wholesale torture of detainees.

American citizens who ordered and com-
mitted acts of torture should be prosecuted 
in the United States, where they will be 
given the full panoply of legal protections 
under our Constitution. At trial, they should 
be allowed to present any defense under the 
law, and they should be able to argue what-
ever mitigating factors are applicable dur-
ing sentencing. They should not, however, 
be granted immunity from prosecution in 
advance of a complete criminal investiga-
tion.

Failure to hold those accountable for 
torture will have numerous repercussions. 
Anything less than a full torture investiga-
tion by a special prosecutor could result 

in the indictment of American citizens by 
other parties to the Convention Against 
Torture, which will then require Holder 
to extradite them and provide evidence 
against them.

The failure to prosecute those suspected 
of violating the law will embolden other 
party states and non-party states to ignore 
international treaties and laws protecting 
Americans, resulting in future atrocities 
against our own citizens. Failure to pros-
ecute will also create a de facto exception 
for future administrations that may decide 
that torture, or any other atrocity, should 
be U.S. policy.

Appointing a special prosecutor free to 
investigate anyone suspected of violating 
the law is not merely an option or a choice. 
It is the sworn duty of the attorney general 
who took an oath to preserve and protect 
the Constitution and a president who prom-
ised to ensure that the laws are faithfully 
executed.

Stephen Rohde, a constitutional lawyer with 
Rohde & Victoroff in Century City, is author 
of “American Words of Freedom” and “Free-
dom of Assembly.”

Duty-Bound

By Nathaniel Bruno

L
aw school did not prepare 
me to be a lawyer. It may 
have taught me to sound like 
a lawyer, argue like a lawyer 
and even pontifi cate like a 

lawyer during philosophical dinner 
conversations. But it certainly did 
not teach me the practical skills I 
have needed to succeed as a litigat-
ing lawyer.

Sure, I learned how to wax elo-
quent on the historical variety of ap-
proaches for justifying the exercise 
of personal jurisdiction, and how 

to defend myself against the inter-
rogating onslaughts of unnecessar-
ily gruff Socratic-style professors. 
I was schooled in legal theory and 
reasoning, all the while thinking I 
was learning how to be a lawyer.

But to my surprise, my fi rst-year 
experience as a litigator at an Am-
Law 100 fi rm exposed the reality 
that law school had not armed me 
with even the rudimentary tools 
necessary to actually practice 
law on a daily basis (even though 
partners seemed to expect I would 
know what to do when instructed 
to, for instance, draft up and serve 

a subpoena). Basic staples of my ev-
eryday practice were learned only 
through on-the-job, trial-and-error 
training. Responding to complaints. 
Drafting document requests and 
interrogatories. Serving subpoenas 
and related notices. Understanding 
e-discovery rules, and collecting 
and producing documents. Taking 
depositions. Drafting settlement 
agreements. I’ve been required 
to do each numerous times. But I 
had never once attempted any of 
them on the day I graduated from 
a top-tier law school. Even the trial 
advocacy and appellate advocacy 
courses I took for practical experi-
ence in law school have proven 
largely irrelevant to my practice 
because, as I discovered, the vast 
majority of cases settle before trial 
or appeal.

Which is reason for the legal com-
munity to pay close attention to the 
pioneering efforts of the new UC 
Irvine School of Law that will begin 
educating its fi rst class of students 
this month. UC Irvine and its found-
ing dean, Erwin Chemerinsky, 
intend to break the contemporary 
mold of legal education. They in-
tend to focus the experience of law 
school much more on skills training 
and practice-oriented clinical work 
than on the theory and abstractness 
that currently dominate the course-
work at major law schools.

Features of UC Irvine’s innova-
tive curriculum include courses 
in practical lawyering skills, a 
semester-long clinical education 
requirement including pro bono 
work with real clients, an increase 
in interdisciplinary studies, courses 
studying the legal profession itself 
and its various disciplines, and the 
pairing of students with practic-
ing attorneys as mentors. As one 
specifi c example, Chemerinsky is 
proposing that fi rst-year contract 
law coursework include not only 
the traditional study of common law 
cases and doctrines, but also prac-
tice in actually drafting contracts. 
Upper division classes will also 
include skills training in such areas 
as business law and litigation.

UC Irvine appears to be chart-

ing a migration back toward at 
least a hybrid of the apprenticeship 
model that prevailed prior to the 
modern-day law school approach 
emphasizing intellectualism and 
theory. It seems intuitive that train-
ing law students in how to actually 
be practicing lawyers is a noble and 
useful endeavor that will benefi t the 
profession.

In fact, a question could be posed 
as to whether the planned curricu-
lum at UC Irvine goes far enough in 
its quest to inculcate students with 
practical skills. For instance, what 
about a training course emphasiz-
ing the completion of common 
written discovery-related tasks? 
Or a course focusing on drafting 
complaints and answers? Perhaps 
those will need to wait for the seeds 

of practice-oriented legal education 
to germinate more robustly.

But UC Irvine’s inventive new 
approach to training lawyers is 
promising and refreshing. It will 
be interesting to observe how its 
curriculum affects the conventional 
wisdom governing teaching meth-
ods at most major law schools, and 
whether the effects of its methods 
(positive or negative) are measur-
able and worthy of imitation.

One thing the UC Irvine School of 
Law defi nitely has in its favor is its 
tireless founding dean. I and surely 
thousands of others have studied 
under the tutelage of Chemerinsky 
during bar review courses while 
preparing for the constitutional 
law portion of our respective bar 
exams. 

If any person has the industri-
ousness and passion to make an 
innovative concept for law school 
education succeed, the odds are 
certainly with Chemerinsky, the 
one professor who stood and deliv-
ered consecutive days of enthrall-
ing, informative, multiple-hours-
long lectures — completely from 
memory. No doubt the students at 
the UC Irvine School of Law will 
benefi t from his dedication and vi-
sion. It almost makes me want to go 
back to law school. Almost.

Nathaniel Bruno is an associate in 
the San Francisco offi ce of Shep-
pard, Mullin, Richter & Hampton. 
His practice focuses on intellectual 
property litigation, and he serves on 
the fi rm’s pro bono committee.
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