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The Value of Unpublished Opinions

Not only are there valid reasons to permit litigants to cite to unpub-
lished decisions, the reasons proffered in support of the no-citation
rule are based largely on speculative fears and lack any evidentiary
support. Opponents of the rule permitting lawyers to cite to unpub-
lished opinions often argue that unpublished opinions are necessary

because they take much less time than published opinions. These
opponents contend that if judges know that their opinions will be
cited for precedential or persuasive authority, they will either

be forced to spend much more time drafting these opinions or
they will issue short opinions without much analysis or rea-
soning. Research shows, however, that this fear of the no-
citation camp is exaggerated. Prior to its approval of Rule
32.1, the Advisory Committee on Appellate Rules asked
the Administrative Office of the U.S. Courts to analyze
the impact on the judiciary of a pro-citation rule. For its
report, among other things, the Administrative Office
surveyed judges in circuits that had changed their
rules to allow lawyers to cite to unpublished opinions
and asked them about the impact the new rules had
on their workload. The Administrative Office’s report
concluded that there was “little or no evidence that the
adoption of a permissive citation policy impacts the
median disposition time...[or] the number of summary
dispositions.” Memorandum from John K. Rabiej, Chief,
Rules Committee Support Office, Administrative Office
of the U.S. Courts, to Advisory Committee on Appellate
Rules 1, 2 (Feb. 2, 2005).
Opponents of the rule permitting citation of unpublished
opinions also argue that such a rule would increase the cost
of legal representation by increasing the number of cases that
lawyers will have to review and analyze when representing a client.
Research shows that this fear is also unfounded. The Administra-
tive Office’s report also surveyed attorneys who responded that the
adoption of a rule permitting citation to unpublished opinions would not
significantly increase their research workload.

Lawyers researching California law often come across a case that
is directly on point factually but unpublished. There are compelling
reasons for permitting lawyers to cite to these unpublished opinions at
least for their persuasive value. There is no valid reason why litigants
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or some time now, judges and lawyers have debated the
pros and cons of permitting lawyers to cite to unpublished
opinions. The debate has heated up in the last several
years after the Supreme Court, in 2006, over the objec-
tion of several hundred judges and lawyers, adopted
a new Rule 32.1 of the Federal Rules of Appellate Procedure
requiring that federal courts allow citation of unpublished
cases issued on or after Jan. 1, 2007. Unlike federal law,
California law still forbids lawyers from citing to unpub-
lished opinions. (California Rule of Court 8.1115.) This
article gathers and summarizes several key arguments
advanced by supporters of Rule 32.1 in favor of permit-
ting lawyers to cite to unpublished opinions.

One of the most often cited arguments in favor of per-
mitting lawyers to cite to unpublished opinions is that an
opinion, published or not, is an official act of the court
and in our common law system, every decision and of-
ficial act of a court makes law. See, e.g., Danny P. Boggs
and Brian P. Brooks, “Response: Unpublished Opinions &
the Nature of Precedent, 4 Green Bag 17 (2000). Prohibit-
ing citations to unpublished opinions is inconsistent with
this basic principle of common law because it prevents
litigants from citing to a court its own official acts. As Chief
Justice John G. Roberts Jr. has noted, “[a] lawyer ought to
be able to tell a court what it has done.”

The no-citation rule also deprives litigants and the courts of
the benefits of unpublished opinions. Supporters of Rule 32.1
have argued that “unpublished opinions are a valuable source
of ‘insight and information.”” Patrick J. Schiltz, “The Citation of
Unpublished Opinions in the Federal Court of Appeals,” 74 Fordham L.
Rev. 23, 43-44 (2005). Written comments submitted in support of Rule
32.1 point out that not only do lawyers and judges read unpublished
opinion, they cite them. For example, research has revealed hundreds
of opinions in which judges cited to unpublished opinions. See, e.g.,
Harris v. United Federation of Teachers, No. 02-Civ. 3257, 2002 WL
1880391 (S.D.N.Y. 2002). The reasoning for this was best explained
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ATTORNEYS LITIGATION ASSOCIATE

Weintraub Genshlea Chediak has immediate AV rated civil litigation firm seeks ambitious,

openings for attorneys with 3+ years of civil
litigation experience, and a senior associate, 6+
years exp., in the Corporate Transactions and
Securities practice area.

We require a strong academic credentials, high
energy, strong drive to succeed and the willing-
ness to go above and beyond for our clients.
We are an AV-rated, downtown Sacramento
firm with a long history of stability and com-
mitment to our community. To find out more
about us go to www.weintraub.com. To apply
send resume, cover letter and salary req. to

wgcrecruiting@weintraub.com

career-minded attorney with minimum of 2-4
years civil litigation experience, under 2 yrs need
not apply. Strong writing & research skills
required. Practice areas include: personal injury,
public entity defense, employment, construction
& products liability.

Email resume to KarinK@Isdnlaw.com

Director of Legal Services

Harriett Buhai Center a nonprofit family law
organization seeks Attorney with 12 + years
experience inc family law to supervise its legal
staff. Go to www.hbcfl.org for full details.

P/T Family Law Facilitator/Self Help Attorney
$3215 - $3907 + Benefits

Madera County Superior Court is accepting
applications for a P/T atty w/5 yrs exp in family
law. Closing date 5/28/10-12:00 noon. Apply
www.madera.courts.ca.gov or call 559 661-5197

Associate Attorney

Well established Inland Empire civil litigation
firm seeks associate attorney with three to
seven years experience. Excellent legal writing
and research skills preferred.
Fax resume with salary history to
Administrator at (909) 944-3875
or email to dkent@mkhd-law.com

LITIGATION ASSOCIATE
Mid-size Warner Center law firm seeks senior
(5-7yr) associate with substantial experience in
all aspects of sophisticated employment and
business litigation. Must be proactive. Great
environ and competitive compensation package.
Send cover letter and resume to Jack An @
jsa@rpnalaw.com or fax to 818-992-9991

Licensed to practice in California, with a min of 3
yrs corporate experience, specifically in drafting,
negotiating and revising transaction agreements.
In-house and law firm experience, ideal. Job
based in Santa Barbrara

E-mail resume to: USAJobs@yardi.com
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APPELLATE COURT ATTORNEY
Salary: Level C: $6,692 - $8,503 per month
Level D: $7,702 to $10,278 per month
(Starting level & salary commensurate
with experience)

Division Five of the California Court of Appeal,
Second Appellate District located in Los
Angeles, is accepting applications for a Writ
Attorney to work directly with the justices. The
Attorney will review civil and criminal writ
petitions, research the law, evaluate the record,
prepare memoranda for presentation to a
three-judge panel and prepare draft orders.
Candidates must be able to work independently
on complex legal issues, occasionally under
severe time constraints, possess superior writing
skills and the ability to present statement of fact,
law and argument clearly and logically in written
form. The Writ Attorney will also be called upon
to draft and edit proposed opinions, review
motions, and perform other related work as
required. Candidates must be an active member
in the State Bar of California and have the
equivalent of 3 to 4 years of post-bar legal
experience. Experience in excess of the
minimum qualifications in the practice of law,
with at least one year as a judicial staff attorney,
appellate practitioner, or comparable position
emphasizing legal writing and analysis; and
experience in exercising adjudicatory (as
opposed to solely advocacy) skills are preferred.
For specific instructions on how to apply and
to obtain an employment application, please
visit our website at
http://www.courtinfo.ca.gov/careers and search
for Job# 3545. For earliest consideration, please
mail completed application, cover letter, current
resume and writing sample by May 17th, 2010
to:
Court of Appeal, Second Appellate District
Attn: Division Five Writ Attorney
300 South Spring Street, 2nd Floor, North Tower
Los Angeles, California 90013
Telephone: (213) 830-7200
(415) 865-4272 Telecommunications Device
for the Deaf
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